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THE “CONTRACTUAL AGREEMENTS” WITH THE 
FEDERAL REPUBLIC OF GERMANY 


A STUDY IN THE ADAPTABILITY OF INTERNATIONAL LAW TO POLITICAL REALITIES 
By JosepH W. Bisnop, JR. 
Of the New York Bar 


At Paris, on October 23, 1954, the United States, the United Kingdom, 
the French Republic (the ‘‘Three Powers’’) and the Federal Republic 
of Germany, as part of the salvage operations following the collapse of 
the plan for a European Defense Community, signed a Protocol on the 
Termination of the Occupation Regime in the Federal Republic of Ger- 
many. The first article of that Protocol provides that, upon ratification by 
the four signatories, the so-called Contractual Agreements with the Fed- 
eral Republic of Germany, originally signed at Bonn on May 26, 1952, 
shall enter into foree—with, however, certain amendments contained in 
five Schedules to the Protocol.t Two days later, Secretary Dulles ex- 
plained to the President, the other members of the Cabinet, and several 
millions of anonymous television viewers: 


. .. We approved the various agreements and documents which 
had to deal with this subject of restoring German sovereignty. Rather 
complicated because of the great many things that have been going on 
during this past 10-year period which have got to be wound up in an 
orderly way.’ 

The Secretary’s statement, while incontestable as far it it goes, does less 
than full justice to a truly remarkable set of international agreements. 
Drafted in response to an unprecedented international situation, they 
create a situation which defies classification in terms of ordinary concepts 
of international law. The primary aim of this supplement to Mr. Dulles’ 
homely remarks is less to analyze than to describe this situation, with 
particular attention to the status which the Federal Republic will enjoy 
under the Agreements. A secondary aim is comparison of the Agree- 
ments, as signed in 1952, with those which emerged after two years of 
steady growth in German power and prestige. 

The Contractual Agreements include a Convention on Relations be- 
tween the Three Powers and the Federal Republic of Germany; a Con- 
vention on the Rights and Obligations of Foreign Forces and their 
Members in the Federal Republic of Germany; a Finance Convention; and 
a Convention on the Settlement of Matters Arising Out of the War and the 

1The full texts of the Contractual Agreements, as originally signed, are contained 
in Execs. Q and R, U. 8S. Senate, 82d Cong., 24 Sess., June 2, 1952. The texts of the 
1954 Protocol and Amendments appear in Department of State Publication 5659, London 
and Paris Agreements (November, 1954), pp. 63-122. The Protocol, as of March 15, 


1955, is not in force. 
2 Dept. of State Publication 5659, p. 5. 
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Occupation. Annexed to the Convention on Relations is the Charter of an 
Arbitration Tribunal for the hearing of disputes arising under the con- 
ventions, and possibly even the settlement of those disputes which involve 
no important interest of the signatories. 

The Contractual Agreements can more easily be understood if they are 
viewed against the background of the occupation which they will replace. 
That occupation, which will have completed its tenth year in May, is 
nearly as unusual and interesting a study in international law and politics 
as are the Agreements themselves. In general, it may be said that the 
status of Western Germany immediately preceding the Agreements’ entry 
into force represents about the maximum of adaptation to political 
exigencies possible within the limits of the traditional concept of occupa- 
tion. Since 1949, when the Occupation Statute entered into effect,’ the 
Federal Republic has in practice exercised a very large degree of sover- 
eignty over its domestic and even foreign affairs. But the Three Powers 
still have, in theory, all the powers which they assumed upon the collapse 
of the Third Reich.* They can veto German legislation, if it runs counter 
to their policies, and they can themselves promulgate legislation in any 
one of the key fields which they reserved to themselves under the Oc- 
cupation Statute. They maintain a system of courts, exercising juris- 
diction not only over their own personnel but also over Germans for 
violations of occupation laws or offenses against the occupants. Their own 
personnel enjoy complete extraterritoriality. They can requisition what 
they need from the German economy. They can at any time revoke the 
Occupation Statute and restore military government, however unthinkable 
such a course might be in practice. 

Even this occupation is sufficiently anomalous to have provoked a 
good deal of academic controversy, much of it centering around the ap- 
plicability of the Hague Regulations. On the whole, the controversy 
radiated more heat than light. German lawyers, not unnaturally, inclined 
to the view that the Hague Convention was applicable in its entirety; ° 
American lawyers—especially those who had been connected with the oc- 
cupation—leaned toward the proposition that Germany’s unconditional 
surrender reduced the Regulations to the status of a code of ethics for 
occupants, so far as Germany is concerned, rather than binding rules of 
international law. Professor Rheinstein, however, came to the conclusion 
that some of the Hague Regulations were applicable to the occupation of 


3On Sept. 21, 1949, the Allied High Commission declared in force the Occupation 
Statute, as promulgated on May 12, 1949; Dept. of State Bulletin, Vol. 20 (1949), p. 
500; this JourNAL, Supp., Vol. 43 (1949), p. 172. 

4As part of the Final Act of the London Conference, on Oct. 3, the Three Powers 
stated that their High Commissioners in Germany, pending the entry into effect of the 
Contractual Agreements, ‘‘will not use the powers which are to be relinquished unless 
in agreement with the Federal Government, except in the fields of disarmament and 
demilitarisation. . .’’ Dept. of State Publication 5659, p. 10. 

5 E.g., Laun, ‘The Legal Status of Germany,’’ this Journal, Vol. 45 (1951), p. 267. 

¢E.g., Fahy, ‘‘Legal Problems of German Occupation,’’ 47 Michigan Law Review 
(1948) 1. 
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Germany as it had evolved by 1948, and some were not, those relating 
to the rights and duties of the army of occupation and the status of oc- 
cupation personnel falling into the former category.’ 

Much professorial sweat and lucubration have likewise been devoted 
to the essentially sterile problems of the nomenclature and classification 
of the occupation—whether occupatio bellica, occupatio pacifica or, as 
Professor Rheinstein suggested, occupatio ambivalens.* For American 
lawyers, at least, answers to these questions for most practical purposes 
were furnished by the opinion of the Supreme Court in Madsen v. 
Kinsella,® which was concerned with the jurisdiction of a court of the 
Allied High Commission for Germany after the effective date of the 
Occupation Statute. Starting from the classic proposition that ‘‘. . . The 
status of military government continues from the inception of the actual 
occupation till the invader is expelled by force of arms, or himself 
abandons his conquest, or till, under a treaty of peace, the country is 
restored to its original allegiance or becomes incorporated with the domain 
of the prevailing belligerent,’’’® the Court had little difficulty in con- 
cluding that, while American government in Germany had passed from 
military to civilian hands and so had ceased, at least in name, to be 
‘‘military government,’’ ** it continued to be ‘‘a government prescribed by 
an occupying power and it depended upon the continuing military oc- 
cupancy of the territory.’’ 

Since the proceedings at issue in the Madsen case had taken place in 
1950, the Court did not consider the effect of the joint resolution of 
Congress, approved by the President October 1, 1951, terminating ‘‘the 
state of war between the United States and the Government of Germany, 
declared by the joint resolution of Congress approved December 11, 
1941.’’1% It is, however, very doubtful that this unilateral action could 
affect the status of Germany under international law, for its effect was 
plainly intended to be limited to the domestic law of the United States, 
such as the Trading with the Enemy Act. It did not purport to end the 


7 Rheinstein, ‘‘The Legal Status of Occupied Germany,’’ ibid., pp. 23, 27. The 
Supreme Court, in deciding a case which arose after the promulgation of the Occupa- 
tion Statute and which involved the question of the jurisdiction of the courts of the 
occupation government, quoted Art. 43 of the Hague Regulations, which obligates the 
occupant to take all measures in his power to ensure public order and safety. Madsen 
v. Kinsella (1952), 343 U. S. 341, 348. The applicability of the Hague Regulations 
was not in issue, and the Court may simply have regarded Art. 43 as stating the con- 
sensus of opinion on customary international law. 

8 Rheinstein, loc. cit., at p. 33. The author, in his search for historical analogies, is 
reduced to such curiosities of the ius gentiwm as the Austro-Hungarian Empire’s 
thirty-year ‘‘occupation’’ of Bosnia and Herzegovina and the medieval practice of 
pledging territory to a foreign sovereign to secure an obligation. 

9343 U. 8. 341 (1952); this JourNaL, Vol. 46 (1952), p. 556. 

10 Winthrop, Military Law and Precedents (2d ed., 1920), p. 801. 

11 Exec. Order 10062, June 6, 1949, 14 Fed. Reg. 2965. 

12 343 U. 8. at p. 357. 

18 Pub. Law 181, 82d Cong., Ist Sess.; Proclamation 2950, 16 Fed. Reg. 10915; this 
JouRNAL, Supp., Vol. 46 (1952), p. 13. 
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state of war, under international law, created by Germany’s prior dec- 
laration of war, but only the situation under United States law created 
by the resolution of Congress. Moreover, the Proclamation explicitly 
declared that 


the rights, privileges and status of the United States and the other 
occupation powers in Germany ... derive from the conquest of 
Germany and the assumption of supreme authority by the Allies and 
are not affected by the termination of the state of war. 


In summary, then, it may be concluded that, however sweeping the 
changes in the political situation, in strict legal theory the status of 
Germany prior to the entry into force of the Agreements is essentially 
what it was immediately after unconditional surrender and the evapora- 
tion of the so-called ‘‘Doenitz Government.’’ Although the Government 
of the Federal Republic is (like the Communist German Democratic 
Republic in the Soviet Zone of Germany) undoubtedly a de facto govern- 
ment within its territorial and political area of jurisdiction, and while 
(unlike the German Democratic Republic) it is a most important factor 
in international politics, it derives its powers from Allied military 
government, which can, again in strict legal theory, at any time and for 
any reason by unilateral action resume those powers.’* There is nothing 
which would irrevocably deprive the occupants of any portion of their 
supreme authority. 

As above indicated, the possibilities of development within the classical 
concept of occupation had been exhausted, and since 1950 it had become 
increasingly obvious that the laws of political ecology required further 
evolution in the status of Western Germany.’® The salient political facts 
which led to this conclusion are obvious and may be briefly summarized: 


1. Germany is presently divided between East and West; neither 
the reunification of Germany nor the conclusion of a comprehensive 
peace treaty is practicable until there is at least a partial settlement 
of differences between the Communist countries and the democracies. 

2. German public opinion makes it practically impossible for any 
German or foreign politician to admit that war may be the only 
alternative to a more or less permanent division of Germany and the 
loss of her territories beyond the Oder. 

3. Both Soviet Russia and the Western Powers desire to take ad- 
vantage of the military potential of their respective parts of Germany; 
and Soviet Russia, by the establishment of the para-military Volks- 
polizet, has already taken a long step in that direction. From the 
standpoint of the Western democracies, indeed, some soldiers doubt 
that the defense of Western Europe is possible without German par- 


14Sec. 3 of the Occupation Statute reserves to the occupying Powers the right to 
rescind the Statute. 

15 ‘In considering the contractual agreements as a whole, it should be borne in mind 
that they have had to take into account an unprecedented situation. . . . The problem 
has posed itself of according to the Federal Republic full authority over its internal 
and external affairs while preserving the means of negotiating German unity and of 
maintaining the rights of the Three Powers in Berlin.’’ Sen. Exec. Rep. No. 16, 82d 
Cong., 2d Sess. (Report of the Senate Committee on Foreign Relations on Execs. Q and 
R), p. 37. This problem has in nowise been diminished by events between 1952 and 
the present. 
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ticipation. This includes the availability of bases and similar fa- 
cilities in Western Germany, as well as actual contribution of German 
soldiers and arms. 

4. Prudence and public opinion in the democracies alike require 
some type of guarantee against a resurgence in Germany of Naziism 
or aggressive militarism. 

5. A country which is sought as an ally cannot continue to be 
treated as occupied enemy territory. 


The Contractual Agreements represent an effort to reconcile these nearly 
irreconcilable desiderata. Because they were worked out in response to a 
set of novel requirements, they are calculated to be the despair of the 
pundits of international law. The status of Western Germany which 
would result from their entry into in effect cannot adequately be described 
in terms of ‘‘sovereignty’’ or ‘‘occupation’’ (whether bellica or pacifica) 
or any other terms from the lexicon of that science, though there will no 
doubt be valiant efforts. They can, indeed, be comprehended only by 
consideration of what they actually provide, in the light of the five re- 
quirements above stated. 


1. Provisions necessitated by the division of Germany and present 
impossibility of a peace treaty 


‘‘In view of the international situation, which has so far prevented the 
reunification of Germany and the conclusion of a peace settlement, the 
Three Powers retain the rights and the responsibilities, heretofore exer- 
cised or held by them, relating to Berlin and to Germany as a whole, 
including the reunification of Germany and a peace settlement.’’ The 
raison d’étre of this quotation from Article 2 of the amended Convention 
on Relations is clear enough. These are rights which, vis-a-vis Soviet 
Russia, could not be replaced by any agreement with a government which 
the Kremlin does not recognize. The conclusion of a formal peace treaty 
with the Federal Republic and total abandonment by the Western Powers 
of their occupation of Germany would afford to the Soviets an excellent 
legal pretext to claim that the Western Powers had not only violated the 
Potsdam and other World War II agreements, but had abandoned their 
right to have any further say in the fate of Germany and their right to 
remain in Berlin. The legal dialecticians of the Soviet Union are rarely 
at a loss for rationalizations of its realpolitik, but there is no reason un- 
necessarily to simplify matters for them. 

A far more difficult problem is presented by a third set of basic rights 
stemming from conquest and occupation—the rights, in the words of the 
1952 Convention on Relations, relating to ‘‘the stationing of armed forces 
in Germany and the protection of their security.’’ Russia is in no 
position to dispute the right of the Three Powers to station their forces 
in Germany as occupants, but it could, and probably will, vociferously 
challenge their right to be there on no other basis than the consent of a 
government which it does not recognize.*® 


16 Soviet Russia’s recent recognition of the ‘‘sovereignty’’ of the so-called German 
Democratic Republic was not, of course, accompanied by any withdrawal of Russian 
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The 1952 Convention dealt squarely with the problem; the right to 
station forces in Germany and to protect their security was specifically 
included among those retained by the Three Powers. The provisions of 
the 1954 Convention are a study in the use of ambiguity as a method of 
avoiding, or at any rate of postponing, the resolution of disagreement. 
Paragraph 1 of Article 4 now provides that: 


Pending the entry into force of the arrangements for the German 
Defence Contribution, the Three Powers retain the rights, heretofore 
exercised or held by them, relating to the stationing of armed forces 
in the Federal Republic. 


Thereafter, the matter is to be dealt with by a separate convention, ef- 
fective upon the accession of Germany to the North Atlantic Treaty, 
whereby the Federal Republic agrees that ‘‘forces of the same nationality 
and effective strength as at that time may be stationed in the Federal 
Republic.’’** This, however, is followed by an effort (Article 4(2)) to 
refute the inference that the Three Powers will have then abandoned their 
right to station forces in Western Germany: 


The rights of the Three Powers, heretofore exercised or held by 
them, which relate to the stationing of armed forces in Germany and 
which are retained, are not affected by the provisions of this Article 
insofar as they are required for the exercise of the rights [relating to 
Berlin, Germany as a whole, reunification and a peace treaty]. 


Is the phrase ‘‘and which are retained’’ a bashful affirmation of the 
proposition that these rights are retained—rather than acquired by agree- 
ment—even after the entry into force of the arrangements for the German 
defense contribution? Who can say how far the retention of the right to 
station armed forces in the Federal territory is essential to the exercise 
of Allied rights respecting reunification and a peace treaty or the Allied 
right to remain in Berlin (which is not part of the Federal Republic’s 
territory)? How does this square with the antecedent unequivocal dec- 
laration of paragraph 2 of Article 1 that ‘‘The Federal Republic shall 
have accordingly the full authority of a sovereign State over its internal 
and external affairs’? We search farther for enlightenment and find 


this (Article 4, paragraph 2) : 


. . . In view of the status of the Federal Republic as defined in Article 
1, paragraph 2 . . . and in view of the fact that the Three Powers do 
not desire to exercise their rights regarding the stationing of armed 
forces in the Federal Republic, insofar as it is concerned, except in 
full accord with the Federal Republic, a separate Convention deals 
with this matter.*® 


occupation forces in East Germany, nor has Russia purported to sign a peace treaty 
with her East German satellite. 
17 The text of the separate Convention on the Presence of Foreign Forces in the 
Federal Republic of Germany appears at pp. 94-96 of Dept. of State Publication 5659. 
18 The Final Act of the London Conference obligates the United Kingdom, and morally 
commits the United States, to maintain armed forces in Germany, but says nothing 
about their right to maintain such forces. Op. cit., p. 14. 


— 
— 
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On balance, this highly ambivalent language seems to mean that the Three 
Powers still retain their right, based on conquest and occupation, to station 
armed forces in Western Germany, although it is a right which will not 
be used without the consent of those who are subject to it—like the 
prerogatives of the British Crown; or it may mean that, to the extent that 
they have abdicated their rights, the abdication runs only in favor of the 
Federal Republic; 1.e., the Three Powers are, for purposes of international 
law, still occupants, but West Germany is not occupied. The lawyer’s 
mind may boggle at such concepts; but the validity and meaning of these 
provisions may never be tested seriously. Article 9(3) excludes disputes 
involving these rights of the Three Powers, ‘‘or action taken thereunder,”’ 
from the jurisdiction of the Arbitration Tribunal or of any other tribunal 
or court. Thus, unless and until there arises a real crisis in relations 
between the Three Powers and the Federal Republic, each party may 
construe the clause to its own satisfaction, the Germans taking the position 
that Allied forces are present in their territory only by grace of German 
consent and the Allies taking the position—especially in discussions with 
the Russians—that they are there on the same legal basis as before. 

In tacit recognition that the Federal Republic cannot be universally 
accepted as a new sovereign entity, despite the declaration that it will 
‘*have the full authority of a sovereign state’’ (which may not be the 
same thing as actually being a sovereign state), the Three Powers, under 
Article 3, agree to represent its interests with international organizations 
and other states, but only at the request of the Federal Republic and when 
it is not in a position to do so itself. Although not explicitly so stated, 


the Federal Republic is at liberty to establish and carry on normal diplo- 
matic relations with any countries which will recognize it*® and to join 
any international organization to which it can gain admission. Indeed, 
under the same article, the Federal Republic affirms its intention to join 
‘international organizations contributing to the common aims of the free 
world,’’ and the Three Powers pledge themselves to support its candidacy 
“‘at appropriate times.’’ *° 


2. Provisions in deference to German desire for reunification 


The various documents relating to the Agreements, and the Agreements 
themselves, are liberally sprinkled with protestations and provisions in- 


19 The Three Powers themselves, under the 1952 Convention, would have conducted 
their relations with the Federal Republic through ambassadors, who were, however, 
to ‘fact jointly in matters the Three Powers consider of common concern’’ under the 
Contractual Agreements. This provision has vanished from the convention itself— 
presumably for the same reasons which induced throughout the agreements the replace- 
ment of the phrase ‘‘The Three Powers and the Federal Republic’’ by the phrase, ‘‘The 
Signatory States.’’ There seems to be nothing to inhibit joint action in practice, and 
in fact the quoted provision now appears in a tripartite agreement. Dept. of State 
Publication 5659, p. 121. 

20In Sec. V of the Final Act of the London Conference the Three Powers declare 
that ‘‘They consider the Government of the Federal Republic as the only German 
Government freely and legitimately constituted and therefore entitled to speak for 
Germany as the representative of the German people in international affairs.’’ Ibid., 
p. 17. 
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tended to refute any inference that either the Three Powers or the Federal 
Republic are resigned to a quasi-permanent division of Germany into two 
new and more or less hostile states. The Three Powers declared in the 
Final Act of the London Conference that ‘‘The achievement through 
peaceful means of a fully free and unified Germany remains a fundamental 
goal of their policy.’ ** 

Both Article 2 and Article 7 contain references to ‘‘Germany as a 
whole,’’ i.e., recognition that Germany, at least as she existed before 
Hitler’s conquests and annexations, is still an international concept, if 
not an actuality; in abeyance, but not extinguished.** Article 7, indeed, 
is almost wholly devoted to dispelling the idea that the new relationship 
of the Western Powers to Western Germany marks the abandonment of 
plans for reunification.** The Three Powers and the Federal Republic 
will co-operate to achieve by peaceful means a unified Germany; and the 
Three Powers will ‘‘consult with’’ the Federal Republic on the exercise 
of their (retained) rights regarding Germany as a whole. 

But suppose Germany actually is unified; what then becomes of the 
elaborate system of rights and duties embodied in the Contractual Agree- 
ments? The Convention on Relations does not, and probably could not, 
supply an unambiguous answer. Article 7(3) of the 1952 version pro- 
vided in effect that this new Germany would be ‘‘extended”’ the rights 
of the Federal Republic under the Contractual Agreements (and the 
EDC Treaty) upon its assumption of the Federal Republic’s obligations 
thereunder. Taken by itself, this would have been open to the construc- 
tion that the government of the new Germany was to have a choice of 
ratifying or rejecting the Federal Republic’s accession to the Contractual 
Agreements (and the E. D. C.); and it may be remarked in passing that 
it is not very easy to conceive circumstances in which Soviet Russia would 
consent to the reunification of Germany on terms which would leave the 
new government any such choice. This has vanished, and the problem 
is dealt with only by Article 10, which provides that the four signatories 
will ‘‘review’’ the terms of the Contractual Agreements upon ‘‘the re- 
unification of Germany, or an international understanding being reached 


21 Ibid. 

22Cf. Laun, ‘‘The Legal Status of Germany,’’ this JouRNAL, Vol. 45 (1951), pp. 
267, 268-272. The author, a German lawyer, devotes much time, learning and ingenuity 
to the elaboration of the argument that Germany, not having been formally annexed 
by any of the conquerors, still exists, despite the creation of the Federal Republic and 
the German Democratic Republic, and that this continued existence is recognized by 
many acts of both the Western democracies and the Communist Powers, such as the 
continued existence of the Quadripartite Control Authority (also in abeyance), the 
many references in the legislation of the occupying Powers to ‘‘Germany as a whole’’ 
and the reference, contained in the Basic Law (Grundgesetz) of the Federal Republic 
to a future Constitution (Verfassung) to be agreed upon by the whole German nation. 

23 The 1954 amendments substitute the words ‘‘reunified’’ and ‘‘reunification’’ for 
‘‘unified’’ and ‘‘unification’’ in a number of instances, e.g., Convention on Relations, 
Arts. 7(2), 10. The psychology of this refinement is unclear; perhaps it is intended to 
connote the restoration of Germany as she existed before Hitler, including East Prussia 
and Silesia. 
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with the participation or consent of the States parties to the present 
Convention on steps towards bringing about the reunification of Germany, 
or the creation of a European federation; or in any situation which all 
of the Signatory States recognize has resulted from a change of a funda- 
mental character’’ from present conditions. Thereafter they will modify 
the conventions ‘‘to the extent made necessary or advisable by the funda- 
mental change,’’ but only by mutual agreement. 

This implies more than it says, although the implications are far from 
clear. It seems, indeed, to be founded on the premise that the Govern- 
ment of the Federal Republic will be the government of a reunified 
Germany, and that the Federal Republic will be bound by its present 
commitments, except to the extent that the Three Powers consent to their 
modification.2* The United States appears to put this construction on 
Article 10, for the Secretary of State’s letter transmitting to the Presi- 
dent the amendments to the conventions states that, in the event of review 
consequent upon reunification or an international understanding on steps 
toward that goal, ‘‘There must, of course, be agreement by all the sig- 
natory governments to any changes made in the conventions.’’** It is 
apparently not the view of the Government of the Federal Republic, whose 
legal experts are reported to have taken the position that the conventions 
would be ‘‘invalid and inapplicable’’ after German reunification.” 

These provisions appear to be essentially: 

(a) Earnest declarations that the reunification of Germany remains a 
basie goal; 

(b) Provisions treating such reunification as a real possibility; and 

(ec) Provisions (the same ones) which give to the Three Powers in the 
event of unification rights which they could not insist upon without 
jeopardizing the prospect of removal of Soviet obstruction to reunification. 

Although this essay is devoted to the genuine politico-legal problems 
arising from the new relationship of Western Germany to the Western 
democracies, rather than to the highly artificial relationship between the 
Soviet Svengali and its East German Trilby, it should be pointed out that 
the Soviet Union, while constantly emitting propaganda in favor of Ger- 
man reunification, has caused the German Democratic Republic to assume 
commitments much more prejudicial to the chances of peaceful reunifica- 
tion, notably its formal acceptance of the Oder boundary and the con- 
comitant territorial cessions to Poland and Russia. Article 7(1) of the 
Convention on Relations, on the other hand, commits the democracies to the 
proposition that ‘‘the final termination of the boundaries of Germany’’ 
must await a peace settlement. 

24 Disputes under Art. 10 are not among those which Art. 9 exempts from the jurisdic- 
tion of the Arbitration Tribunal. Conceivably it could be argued that Art. 10 is an 
agreement to agree, or at least to bargain in good faith, and that the Federal Republic 
could bring before the Tribunal an arbitrary refusal by the Three Powers, or any one 
of them, to consent to modifications which are reasonably necessary, or even ‘‘advis- 
able,’’ in the light of some fundamental change. 


25 New York Times, Nov. 16, 1954, p. 12; Dept. of State Bulletin, Vol. 31 (1954), 
pp. 851-852. 26 New York Times, Dec. 21, 1954, p. 6. 
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At the same time, there is a concession to the not very realistic fear 
in the back of the French (and perhaps the Russian) mind that a rearmed 
Germany might be tempted to launch an armed crusade for the recovery 
of her lost territory, dragging her new partners with her: as part of the 
Final Act of the London Conference, the Federal Republic undertook 
‘‘never to have recourse to force to achieve the reunification of Germany 
or the modification of the present boundaries of the German Federal 
Republic.’’**_ Moreover, in the same instrument, the Three Powers stated 
that they will regard as a threat to their own safety any recourse to 
force which threatens the defensive character of the Atlantic Alliance, 
and would consider a government which so offended as having forfeited 
its right to military assistance under NATO.** There is also a much 
more substantial concession to the much more substantial fear that the 
Federal Republic might play off the West against the Soviets, bargaining 
the abrogation of her commitments to the former in exchange for re- 
unification and the recovery of her territories from the latter, for the 
inability of the Federal Republic to modify its obligations under the 
Agreements without the consent of the Three Powers means that they 
cannot be excluded from any negotiations with the Soviet Union. 


3. Provisions relating to Western defense 


The positive satisfaction of this political exigency, 1.e., arrangement for 
the contribution of German manpower and matériel to the common defense, 
is handled through the mechanism of the Brussels and North Atlantic 
treaties and is beyond the scope of this article. But it was no less es- 
sential to provide for the continued stationing in Germany of the forces 
of the other Western Powers and to regulate the rights and duties of 
such forees. This problem (which, of course, did not exist under the 
occupation) had to be dealt with by the Contractual Agreements. 

As noted above, the Three Powers seem to retain, under Article 4, the 
right to station armed forces in Germany, although their mission is 
changed from occupation to ‘‘the defense of the free world, of which 
Berlin and the Federal Republic form part.’’ But, without the consent 
of the Federal Republic, there can be no increase in the effective strength 
of these forces.*® Moreover, the NATO Council, implementing the de- 
cisions of the London Conference, has agreed that the location of NATO 
forces, t.e., those forces of NATO countries stationed on the Continent and 
under the command of SACEUR (the NATO supreme commander), is 
to be determined by SACEUR ‘‘after consultation and agreement with 


27 Dept. of State Publication 5659, p. 16. 28 Ibid., p. 17. 

29 Art. 4(2); separate Convention on the Presence of Foreign Forces, Art. 1(2). 
Curiously enough, Art. 5(1)(b) of the Convention on Relations provides that, ‘‘in the 
event of external attack or imminent threat’’ thereof, the Three Powers may bring in, 
as part of their forces, contingents of the armed forces of any nation not now pro- 
viding such contingents, without the Federal Republic’s consent. No such provision is 
made for additional contingents of the Three Powers’ own forces. 
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the national authorities concerned.’’*° Presumably these ‘‘national au- 
thorities’’ include not only those of the country whose forces are concerned, 
but also those of the prospective host country; but it is not clear to what 
extent NATO will ‘‘recognize as suitable to remain under national com- 
mand’’ and hence not under the authority of SACEUR,** American, 
French or British forces now stationed in Germany. 

If the Three Powers are to commit very substantial forces in Germany, 
and if these forces no longer have the status of occupants, a serious prob- 
lem arises as to their security in the event of external attack, internal 
subversion, or other situations in which martial law might be appropriate. 
The 1952 Conventions dealt unambiguously with this thorny problem. 
Article 5 of the Convention on Relations, 1952 version, in substance pro- 
vided for a restoration of the occupation regime whenever the Three 
Powers believed that the security of their forces was endangered— 
whether that danger stemmed from external aggression or from such an 
extreme development in German internal politics as an electoral triumph 
by neo-Nazis or Communists.** In such case, the Three Powers would 
have had the power to ‘‘proclaim a state of emergency in the whole or any 
part of the Federal Republic.’’ This was a polite way of saying ‘‘rein- 
state the occupation,’’ for upon such a proclamation the Three Powers 
were empowered to ‘‘take such measures as are necessary to maintain or 
restore order and to insure the security of the Forces’’—a phrase which 
fairly measures the powers of a military occupant under conventional 
concepts of international law.** Moreover, Article 5(7) of the 1952 
Convention on Relations would have expressly provided that, even with- 
out the proclamation of a ‘‘state of emergency,’’ any military commander 
whose forces were ‘‘immediately menaced’’ could take whatever action, 
including the use of armed force, was necessary to protect them. 

Under the 1954 draft, these rights are considerably less clear-cut. 
Article 5(2) now provides that: 


The rights of the Three Powers, heretofore held or exercised by 
them, which relate to the protection of the security of armed forces 
stationed in the Federal Republic and which are temporarily retained, 
shall lapse when the appropriate German authorities have obtained 
similar powers under German legislation enabling them to take 
effective action to protect the security of those forces, including the 


80 Dept. of State Publication 5659, pp. 32-33. 

81 Ibid. 

82 Art. 5(2) of the 1952 Convention on Relations defined as follows the circumstances 

which would justify the Three Powers in resuming control: 
‘*. . . an attack on the Federal Repubiic or Berlin, subversion of the liberal democratic 
basic order, a serious disturbance of public order or a grave threat of any of these 
events, and which in the opinion of the Three Powers endangers the security of their 
forces .. 

83 ‘Thus the occupant’s rights are double-based, resting on the necessity for providing 
some established government in a country which is shut off from its ordinary fountain 
of justice and spring of administration, and secondly, on the military interests of the 
occupying belligerent himself.’’ Spaight, War Rights on Land (1911), p. 322. See 
also Garner, International Law and the World War (1920), Vol. II, p. 77 et seq. 
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ability to deal with a serious disturbance of public security and order. 
To the extent that such rights continue to be exercisable they shall 
be exercised only after consultation, insofar as the military situation 
does not preclude such consultation, with the Federal Government and 
with its agreement that the circumstances require such exercise. In 
all other respects the protection of the security of those forces shall be 
governed by the Forces Convention or by the provisions of the 
Agreement which replaces it, and, except as otherwise provided in any 
applicable agreement, by German law. 


Taken literally, this provision seems to mean that the Three Powers will 
‘‘temporarily’’ retain the right to proclaim a ‘‘state of emergency”’ and, 
in effect, restore military government, if they believe such actions requisite 
to the security of their forces, for they certainly hold such rights as 
occupants. What is not so clear is the point at which ‘‘the appropriate 
German authorities’’ can be said to have ‘‘obtained similar powers under 
German legislation enabling them to take effective action to protect the 
security of those forces.’’ The vesting in the German Federal Government 
of emergency powers, similar to the powers under international law of a 
econqueror’s military government, raises exceedingly difficult questions of 
politics and constitutional law. For example, does the ‘‘ability to deal 
with a serious disturbance of public security and order’’ include constitu- 
tional authority to set aside an election won by neo-Nazis or Communists? 
Two propositions may, however, be put forward with reasonable as- 
surance: 

(1) The military authorities of the Three Powers will continue for the 
foreseeable future to regard themselves as possessed of comprehensive 
powers to deal with any emergency which they believe endangers the 
security of their forces. 

(2) If the questions of the extent of these powers and the point at 
which they lapse should ever become more than academic, they will not 
be resolved by lawyers. As is the case with the right to station forces 
in Germany, disputes involving the right to protect their security, ‘‘or 
action taken thereunder,’’ are excluded by Article 9(3) from the jurisdic- 
tion of the Arbitration Tribunal or any other tribunal or court. 

These conclusions are pointed up by the reasons assigned for the deletion 
of paragraph 7 of Article 5 which, as above noted, would have explicitly 
authorized any military commander to take any action necessary to protect 
his forces against an immediate threat. A ‘‘related letter’’ from the 
German Chancellor to the United States Secretary of State ** says that 
‘The Federal Government is of the opinion that this is the inherent right 
of any military commander according to international law and therefore 
German law.’’ 

Similarly, the Convention on the Rights and Obligations of Foreign 
Forces and their Members in the Federal Republic of Germany, even as 
revised, goes farther to insure the extraterritoriality of the ‘‘foreign 
forces’’ than would be the case under the NATO Status of Forces Agree- 


84 Dept. of State Publication 5659, p. 99. 
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ment.*®> Although it is to be replaced by ‘‘new arrangements setting 
forth the rights and obligations of the Three Powers and other States 
having forces in the territory of the Federal Republic,’’ which are to be 
‘‘hased on’’ the NATO Agreement (‘‘supplemented by such provisions 
as are necessary in view of the special conditions existing in regard to the 
forces stationed in the Federal Republic’’),** it is obvious that the 
working out of the new agreement will not be easy. The probability that 
the Forces Convention will not be superseded for a considerable time is 
strong enough to justify detailed consideration of its provisions, which 
were not much altered by the 1954 Protocol. 

Contrary to the situation under the NATO Agreement, the Three Powers 
retain what is for all practical purposes exclusive criminal jurisdiction 
over the members of their forces.** The German authorities can arrest 
members of the forces only in emergencies, and then must turn them 
over promptly to their own authorities. Although the German courts are 
given civil jurisdiction over members of the forces,** they cannot restrict 
their personal liberty, nor seize any personal property which the military 
authorities certify as necessary for the performance of a member’s duties.*® 

In other respects also, the Forces Convention confers on the Allied 
Forees rights which, while much more circumscribed than those which 
they have enjoyed as avowed military occupants, nevertheless go beyond 
anything which a NATO Power would be likely to obtain in the territory 
of another NATO Power. Thus, Article 3(3) and Annex A of the Forces 
Convention in effect amend and supplement the German Penal Code by 
making criminal all sorts of offenses against the forces, ranging from 


85 The text of the NATO Agreement is reproduced in Exec. T, 82d Cong., 2d Sess., 
June 16, 1952; also in this JoURNAL, Supp., Vol. 48 (1954), p. 83. See Schwartz, ‘‘In- 
ternational Law and the NATO Status of Forces Agreement,’’ 53 Columbia Law Review 
(1953) 1091. 86 Convention on Relations, Art. 8(1)(b). 

37 Art. 6(1). Art. 6(4), however, provides for the transfer of such cases to German 
jurisdiction, by agreement between the German authorities and the authorities of the 
forces. The Supreme Court of the United States has said that members of an in- 
vading or occupying force are ‘‘not subject during the war to the laws of the enemy or 
amenable to his tribunals for offenses committed by them.’’ Coleman v. Tennessee 
(1879), 96 U. 8. 513. Although it is by no means clear that the Supreme Court, even 
in 1879, would have applied this dictum to a situation in which the occupying govern- 
ment had agreed to subject members of its forces to local courts, any attempt so to 
transfer to German jurisdiction a member of the United States Forees—which includes 
dependents—might lead to an attempt to litigate in the American courts the question 
whether the war and the occupation have been terminated for legal purposes. 

88 Art. 9. It can also be argued that, at least under the American view of inter- 
national law, members of an occupying force cannot be subjected even to the civil 
jurisdiction of ‘‘enemy’’ courts. Cf. Dow v. Johnson (1880), 100 U. 8S. 158. How- 
ever, it is very doubtful that the immunity is so personal to the individual that it 
cannot be waived by the authorities of the occupying government. Thus, it appears 
that after World War I the American occupation authorities subjected members of their 
forces to the civil jurisdiction of German courts in paternity cases. See American 
Representation in Occupied Germany, 1920-1921, Vol. II, p. 60. In any case, it would 
seem almost impossible to get the issue before an American court, except through a 
collateral attempt to enforce the judgment of a German court. 

89 Art. 10(3), (4). 
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espionage and sabotage to publicly vilifying them or maliciously exposing 
them to contempt,‘ although the provision that the German authorities 
shall have exclusive jurisdiction over offenses against the forces by 
Germans *: certainly represents a considerable derogation from the ordi- 
nary authority of a military occupant. 

A few further examples may be adduced, without attempting ex- 
haustively to recapitulate the elaborate provisions of the convention. 
The forces, their members and their vehicles, vessels and aircraft can 
move into, within and out of Western Germany without restriction.*? The 
forces can establish their own communications facilities so far as required 
for military purposes; and this includes radio communications, despite 
the scarcity of radio frequencies.** They can conduct maneuvers and 
training exercises throughout the Federal territory.** Their installations 
and works ‘‘directly serving the purposes of defense’’—which, presum- 
ably, would include a minefield or a chain of concrete pillboxes—are to 
be constructed by the Federal Republic, as needed, or if there is special 
need for secrecy or security, the forces can construct them themselves.* 
The Three Powers can, subject to review by an impartial arbitrator, veto 
on grounds of security a German decision to grant the request of a foreign 
sovereign for extradition.* 

Article 30(2), not in itself of great importance, deserves special at- 
tention as a type of the numerous instances in which close bargaining 
between Allied and German negotiators has led to a mean between the 
rights of an occupant and those of a mere visitor. It provides in essence 
that in areas outside cities, if the German authorities cannot meet military 
standards of purity of the water supply, the forces themselves may purify 
the supply, whereas in cities there must be agreement with the municipal 
authorities on standards of purification. Some knowledge of the history 
of the occupation is requisite to full understanding of the significance of 
this compromise. The medical corps of the Allied Armies, particularly 
the American, have been strongly of the opinion that local water supplies 

40 The inclusion of these detailed provisions is attributable less to Allied hypercaution 
than to the fact that the Federal Republic, having no armed forces, has no legislation 
dealing specifically with offenses against them. The statutes dealing with offenses 
against the Wehrmacht of the Third Reich were, of course, among those repealed by the 
Allies at the outset of the occupation. Otherwise it would have been enough to provide 
that offenses against the forces of the Three Powers should be assimilated to offenses 
against the Federal Republic’s own armed forces. 

41 Art. 6(3). 

42 Arts. 17(1), 25. This is presumably subject to the overall limitation on the 
strength of such forces provided by the separate convention. See above, p. 130. 

43 Art. 18(2), (5); Annex B. 

44 Art. 19(1). The separate convention (Art. 1(3)) permits additional forces to 
enter and remain for periods up to 30 days in connection with NATO training activities, 
but only with German consent. 

45 Art. 20(1). Here too, however, there is a substantial subtraction from the usual 
rights of an occupant, in that such measures, if they are likely to cause serious damage 
to public or private property, as would often or usually be the case, are subject to 
review by the Arbitration Tribunal. Art. 20(3). 

46 Art. 27. 


‘‘CONTRACTUAL AGREEMENTS’’ WITH FEDERAL REPUBLIC OF GERMANY 139 


should be chlorinated, in the interest of public health. They could and 
did cite alarming instances of contamination of untreated water supplies. 
The German authorities, from the polizet up to the Bundeskanzler, be- 
lieved with equal fervor that chlorination was a slur upon the purity of 
German water and, what was worse, ruinous to the flavor of German beer. 
Trivial as the controversy might seem, it has been a source of real friction 
since the inception of the occupation. Article 30(2) probably represents 
the most satisfactory possible compromise, considering that most beer is 
brewed in large cities and most troops are stationed outside such cities. 

The Forces Convention’s articles on logistics give the Allied Forces a 
good deal less than the rights of an occupant and something more than the 
privileges of a visitor. All property requisitioned by the forces prior to 
the effective date of the convention will remain in their possession as long 
as needed.*7 The power to requisition will be replaced by the Federal 
Republic’s obligation to make available necessary accommodations, goods 
and services.** To insure the Federal Republic’s ability to honor this 
commitment, it obligates itself to enact legislation implementing its right 
of eminent domain; pending such enactment the convention revives pro 
tanto the provisions of the former laws of the Third Reich which assured 
the supply of the Wehrmacht.*® 

To the extent that German supplies and services prove inadequate, the 
forces may freely import their own supplies and maintenance personnel 
into the Federal territory. Where this does not suffice, they may import 
their own contractors, and even, in effect, assimilate them to units of the 
forces °°—a privilege not accorded, for example, to United States Forces 
in France. 


4. Provisions designed to insure against a revival of totalitarianism 
or militarism 


The problem of preventing German rearmament from getting out of 
hand is outside the scope of the conventions, in either their 1952 or 1954 
versions, and of this article. Indeed, Article 2 of the Protocol on the 
Termination of the Occupation provides that ‘‘The rights heretofore held 
or exercised [by the Three Powers] relating to the fields of disarmament 
and demilitarization shall be retained and exercised by them.’’ Control 
of German rearmament is to be accomplished within the framework of the 
Brussels Treaty by a series of Protocols signed at Paris contemporaneously 
with the Protocol on Termination of the Occupation."* Briefly stated, the 


47 Art. 48. But © rights relating to hunting and fishing heretofore requisitioned’’ 
are to expire one month after the entry into force of the convention (Art. 46(5)). Mem- 
bers of the Occupying Forces have been able to hunt the expensively conserved game of 
Germany when and as they liked, subject only to the conservation regulations imposed 
by their own authorities. This issue, like that of chlorination, has aroused irritation 
out of all proportion to its intrinsic importance, perhaps because there are so many 
Nimrods among high Allied and German officials. 

48 Art. 37(1), (2). See below, p. 146. 49 Art. 37(3), (4). 

50 Art. 36(2), (3). 

51 Dept. of State Publication 5659, pp. 37-62. 
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Federal Republic, which becomes one of the Brussels Treaty Powers, 
commits itself not to manufacture in its territory atomic, chemical or 
biological weapons, nor (except upon recommendation of NATO, approved 
by two thirds of the Brussels Treaty Powers) guided missiles, heavy war- 
ships, or bomber aircraft. The Brussels Treaty Powers will establish an 
‘‘Agency for the Control of Armaments’’ to satisfy itself that these 
undertakings are observed. These provisions are not essentially different 
from those which were envisioned in 1952, save for the replacement of 
E. D. C. by the Brussels Treaty mechanism. 

Much more interesting is the omission of any provision explicitly deal- 
ing with the danger of a revival of totalitarianism. Article 5(2) of the 
1952 Convention on Relations would have made a ‘“‘subversion of the 
liberal democratic basic order,’’ which in the opinion of the Three Powers 
endangered the security of their forces, one of the grounds for declaration 
of a state of emergency and concomitant restoration of military govern- 
ment. No such explicit provision now appears. But, as noted above, 
the ‘‘temporary’’ retention by the Three Powers of their rights relating 
to the security of their forces may come to very much the same thing. A 
totalitarian government of Germany might not necessarily endanger the 
security of the Three Powers’ forces; but the decision as to whether or 
not it did would apparently be up to the Three Powers. The most that 
ean be said is that, so long as the Three Powers maintain in Germany 
armed forces stronger than any at the disposal of German neo-Nazis or 
Communists, there would be legal justification for their intervention to 
prevent the accession to power of a new Hitler of the right or left. 


5. Provisions designed to recognize and implement the new relationship 
between the Allies and Western Germany 


The problem of making official the new and radically different relation 
between the conquerors and the conquered was encountered principally 
in the negotiation of the Convention on Relations (and the annexed 
Charter of the Arbitration Tribunal) and the Convention on the Status 
of Forces. (The Convention on the Settlement of Matters Arising Out of 
the War and the Occupation deals with matters which should have figured 
in a peace treaty, and disposes of most of them in much the same way as 
such a treaty would probably have done. The Finance Convention is es- 
sentially an international bargain, not dissimilar to many struck among 
the NATO Powers, concerning the size of Western Germany’s monetary 
contribution to the upkeep of the forces stationed in her territory for her 
protection. ) 

As part of the Final Act of the London Conference, the Three Powers 
recognized ‘‘that a great country can no longer be deprived of the rights 
properly belonging to a free and democratic people.’’** Accordingly, the 
Convention on Relations leads off by terminating the occupation regime, 
revoking the Occupation Statute and abolishing Allied organs of govern- 


52 Dept. of State Publication 5659, p. 10. 
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ment in Western Germany.** It then states flatly that ‘‘The Federal 
Republic shall have accordingly the full authority of a sovereign State 
over its internal and external affairs.’’** Although, as has been pointed 
out above, this resounding declaration is somewhat qualified by succeeding 
provisions, the limitations on German sovereignty are certainly held to a 
minimum. 

The limits on the sovereignty of the Federal Republic over its external 
affairs are mainly either those implicit in the fact that no final treaty 
of peace can be concluded,® or such as any sovereign nation may by treaty 
with its equals impose upon itself. The Federal Government’s various 
obligations under the conventions to enact, or not to repeal, certain legisla- 
tion, would, when taken in conjunction with the enforcement powers 
which the Arbitration Tribunal had under the 1952 conventions, have con- 
stituted a real limitation on its sovereignty in domestic matters. For 
example, there has been mentioned in connection with the Forces Con- 
vention the obligation of the Federal Republic to enact certain legislation 
necessary to the fulfillment of its obligations to the forces. To select 
another example, it has committed itself, under the Convention on the 
Settlement of Matters Arising out of the War and the Occupation, not to 
repeal or amend, without the consent of the Three Powers, certain legisla- 
tion of the Allied High Commission dealing with reparations."® Allied 
laws providing for the breakup of certain industrial cartels (although 
fewer of them than in the 1952 version of that convention) are to be 
maintained in force until their purposes have been achieved.** Other 
provisions deal with such matters as the disposition of German war crim- 
inals and other persons sentenced by Allied tribunals,®* the restitution of 
foreign property stolen by the Nazis,°® and the protection of foreign 
interests in Germany, and there is a general provision that: 


Legislation . . . which is required to be maintained in force [by any 
of the conventions] may only be amended or repealed with the consent 
of the Three Powers.** 


The Charter of the Arbitration Tribunal would, in its 1952 version, 
have put real teeth in these restrictions on German sovereignty, for that 
body was given extraordinary powers to enforce the provisions of the 
treaties. Specifically, it was empowered, if a party failed to ‘‘issue legal 
provisions’’ required under the conventions, to incorporate in its judgment 
‘*provisions, not inconsistent with the Basic Law of the Federal Republic, 
creating rights and obligations for all persons and authorities in the 


58 Art. 1(1). 54 Art. 1(2). 

55‘*The problem has posed itself of according to the Federal Republic full authority 
over its internal and external affairs while preserving the means of negotiating German 
unity and of maintaining the rights of the Three Powers in Berlin.’’ Sen. Exec. Rep. 
No. 16, 82d Cong., 2d Sess., p. 37. 

5¢ Convention on the Settlement of Matters Arising Out of the War and the Occupa- 
tion, Ch. 6, Art. 2. 57 Idem, Ch. 1, Arts. 9, 11. 

58 Ch. 1, Arts. 6, 7. 59 Ch. 5. 

60 Ch. 10. 61 Ch. 1, Art. 1. 


142 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Federal territory,’’ ®* i.e., having the force of a statute. Moreover, if it 
had found an Act of the German legislature to be in conflict with the 
conventions, it could have declared it ‘‘null, in whole or in part, in the 
Federal territory.’’ © 

This bold attempt to break new ground in the enforcement of obliga- 
tions among nations, dismissed by Secretary Dulles as ‘‘not normal to a 
body created to arbitrate disputes between sovereign states,’’** has 
vanished without a trace and been replaced with a provision which is, even 
by the standards of past efforts to enforce treaties, of almost unique 
futility. Article 11(2) of the Charter now reads, verbatim ac litteratim: 


If a Signatory State required by a decision of the Tribunal to take 
action to give effect to that decision is unable, or fails, to take such 
action within the time specified by the Tribunal, or if no time is 
specified, within a reasonable time, then that State, or any other Sig- 
natory State a party to the dispute, may apply to the Tribunal for a 
further decision as to alternative action to be taken by the defaulting 


State. 
The decision as to alternative action would presumably be subject to the 
same provision, and so on ad infinitum. 

The Federal Republic is not even under a moral obligation to refrain 
from repealing or amending such legislation of the Occupying Authorities 
as is not specifically covered by the conventions.® Legislation of the long 
dormant Quadripartite Control Council presented more of a problem, for 
the Three Powers could not well permit the Federal Republic to repeal 
what they could not themselves, without Soviet participation, formally 
repeal. They do, however, delegate to the Federal Republic the power 
(exercised by themselves since the collapse of quadripartite government of 
the occupied territory) to ‘‘deprive of effect’’ such legislation after 
**consultation’’ with the Three Powers.®® Perhaps the distinction between 
killing a statute by repeal and throwing it into a cataleptic state by ‘‘de- 
priving it of effect’’ has conceptual validity; but it is not likely to make 
much practical difference. 

Such restrictions as exist on the Federal Republic’s sovereignty over 
its domestic affairs are thus dependent on whatever moral sanction may 
attach to a decision by the Arbitration Tribunal. The Charter of that 
court contains genuine recognition of German claims to be placed on a 
footing of equality. 

The composition of the Tribunal ensures its impartiality—three Germans, 
three Allies and three ‘‘neutrals.’’** If anything, the Germans have the 


62 Charter of the Arbitration Tribunal (Annex B to the Convention on Relations, 
1952), Art. 11(6). 63 Idem, Art. 11(3). 

64 New York Times, Nov. 16, 1954, p. 12; Dept. of State Bulletin, Vol. 31 (1954), 
p. 851. 

65 Convention on Settlement, ete., Ch. 1, Art. 1(1). 

66 Ch. 1, Art. 1(2). 

67 ‘Neutral members,’’ who cannot be either Germans or nationals of any of the 
Three Powers, are to be appointed by agreement between the Federal Republic and the 
Three Powers or, in default of such agreement, by the President of the International 
Court of Justice. Charter, Art. 1(2), (3). 
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better of it, for the German members would be more likely to vote as 
a bloc than would the members appointed by the Three Powers. In all 
other respects the Federal Republic and the Three Powers stand on a 
footing of equality before the Tribunal, so far as its jurisdiction extends. 

To the scope of that jurisdiction there are two major exceptions. In the 
first place, certain disputes between the Federal Republic and the Three 
Powers are excluded from the Tribunal’s competence by provisions of 
the conventions themselves. The most important such exceptions are 
disputes involving the rights of the Three Powers with respect to Berlin 
and Germany as a whole, including the reunification of Germany and a 
peace settlement; their rights relating to the stationing of armed forces 
in the Federal Republic (pending the entry into force of the arrangements 
for a German defense contribution and thereafter insofar as they are 
necessary to the exercise of rights respecting Berlin, reunification and 
the peace treaty); and their rights relating to the protection of the se- 
curity of their armed forces in the Federal territory.** Not only are 
disputes involving these rights exempted, but also disputes involving 
action taken under the provisions relating to these rights. The precise 
wording of these exceptions deserves (and undoubtedly got from the ne- 
gotiators) the most concentrated attention, for it appears to be intended 
to exclude the Arbitration Tribunal from even passing on its own jurisdic- 
tion over a dispute arising from an action which the Three Powers assert 
to be an exercise of these rights. 

The Tribunal has jurisdiction only over disputes arising ‘‘under the 
provisions’’ of the conventions.*® The Three Powers would undoubtedly 


take the position that a dispute as to the scope of the retained powers does 
not arise ‘‘under’’ that or any other article, for the rights themselves 
are not conferred by the convention—it merely recites their retention. 
Moreover, the mere assertion by the Three Powers that a particular action 


ees 


was an exercise of these rights would ipso facto ‘‘involve’’ these rights in 
the dispute. The same consideration would apply to the propriety of 
measures taken by the Three Powers in the exercise of their right to 
protect the security of their armed forces stationed in the Federal territory. 

A few other Allied actions are immune from review by the Arbitration 
Tribunal, the most significant probably being the exercise—or non-exercise 
—by the Power which tried and sentenced a war criminal of its exclusive 
prerogative to terminate or reduce that sentence.”° 

The Convention on Relations complements its revocation of the Oc- 
cupation Statute by a declaration ™ that the mission of the Three Powers’ 
armed forces stationed in the Federal territory ‘‘will be the defence of 
the free world, of which Berlin and the Federal Republic form part.’’ 
This announced change of mission, from occupation to defense, is imple- 


68 Convention on Relations, Art. 9(3). 69 Charter, Art. 9(1). 

70 Convention on Settlement of Matters Arising out of the War and the Occupation, 
Ch. 1, Art. 6. The Power in question is bound to follow a unanimous recommendation 
of the Mixed Board set up to review such cases, but that Board includes a representative 
of each of the Three Powers. 71 Art. 4(1). 
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mented by the Forces Convention which, while devoted to matters con- 
siderably less fundamental than those dealt with in the Convention on 
Relations, regulates those aspects of the Allied-German relationship which 
impinge most acutely on the consciousness of the average German. His 
relationship with the Allied Armed Forces, which are the highly visible 
symbols of their countries, will be the touchstone by which he judges 
how much substance there is to the concept of equal partnership between 
his country and the Western democracies. 

It has been pointed out in a preceding section that the Allied Forces 
would, under the Forces Convention, occupy a more favored position than 
would, for example, the forces of one NATO Power in the territory of 
another. But their position is, on the whole, still farther removed from 
that of a military occupant, who can, generally speaking, take in the 
occupied territory any measures which can be justified on grounds of 
security, furthering the accomplishment of its mission, or the maintenance 
of public order. Although it is impossible within the scope of this 
article to recapitulate the provisions of the Forces Convention, it is il- 
luminating to abstract a few of its provisions which deviate most sig- 
nificantly from the rights normally exercised by a military occupant. 

Except as the conventions may otherwise provide, the members of the 
forces are to observe German law, and the forces are to be responsible 
that it is enforced against them.’ Moreover, as the single exception to 
the exclusive criminal jurisdiction of the Three Powers over the members 
of their armed forces, if for any reason the courts-martial of the Power 
concerned lack criminal jurisdiction over a member who has committed 
against Germans an act which is a crime under German law, a German 
court may try him and, upon conviction, sentence him to imprisonment in 
a German jail.** These provisions, however strongly they emphasize the 
‘‘ouest’’ status of the quondam occupants, are mainly declarations of 
principle emphasizing the abrogation of the absolute rule that members of 
an occupying force are exempt from the criminal jurisdiction of the courts 
of the occupied territory,"* for the German authorities are bound to abstain 
from prosecuting any such case in which German law gives them discretion 
to abstain, or in which the offender has been suitably punished by the 
disciplinary action of the forces,’® although, in the latter case, the adequacy 
of the punishment would be subject to review by the Arbitration Tribunal. 
Moreover, so far as the United States is concerned, it is difficult to conceive 
of a violation of German law, so serious that disciplinary punishment under 
Article of War 15 would be inadequate,”* which would not also violate 
one or another of the Articles of War, if only that which denounces ‘‘all 
disorders and neglects to the prejudice of good order and discipline in the 
armed forces, all conduct of a nature to bring discredit upon the armed 

72 Art. 2(1). 78 Art. 6(2), (5). 

74 See note 37 above. 75 Art. 6(2)(b). 

76 Such punishments, imposed by commanding officers for ‘‘minor offenses’’ not 
warranting a court-martial, include withholding of privileges, restriction to limits, 
and forfeiture of half a month’s pay (in the case of officers) or reduction to the next 
inferior grade (in the case of enlisted men). The Articles of War appear at 50 U.S.C. 
$$ 551-736. 


‘*CONTRACTUAL AGREEMENTS’’ WITH FEDERAL REPUBLIC OF GERMANY 145 


forces... .’’™’ The same comment applies to the obligation of the Three 
Powers to prosecute offenses by members of the forces against Germans 
as vigorously as offenses against their own personnel, for this would be 
their responsibility in any case, both as part of their obligation to maintain 
public order and safety and in the interest of preserving the discipline of 
their forces. Similarly, the surrender by the Three Powers of their 
jurisdiction to try offenses against their forces by Germans and other 
persons subject to German jurisdiction underscores the end of the oc- 
cupation but does not mark a great departure from the practice which 
has for some time prevailed.” 

Of much greater practical effect is the subjection of members of the 


77 Art. of War 134. See Manual for Courts-Martial, United States (1951), p. 383. 
A complex jurisdictional problem might arise where a member of the forces commits 
a serious offense against German law and is discharged before apprehension. If he 
were a member of the United States Forces and the offense were punishable by im- 
prisonment for 5 years or more, he could probably be subjected to the jurisdiction of 
a court-martial under Art. of War 3; but the Germans could probably also claim 
jurisdiction, since he is no longer a member of the forces and since Art. 3(2) of Ch. 
One of the Convention on the Settlement of Matters Arising Out of the War and the 
Occupation, which deprives German courts of jurisdiction of acts of which they would 
not have had jurisdiction at the time of commission, applies only to those acts antedating 
the entry into force of the convention. 

78 Art. 6(5) provides in substance that the Germans may transfer to the authorities 
of the forces, with their consent, jurisdiction in cases in which an offender against the 
forces is, although subject to German jurisdiction, not a German; e.g., a Russian 
saboteur or spy whose trial might embarrass the Federal Republic. It is not entirely 
clear that an American court-martial would have adequate jurisdiction in such a case. 
Art. of War 2(12) gives to courts-martial, subject to the provisions of any treaty to 
which the United States is a party, jurisdiction over ‘‘all persons within an area leased 
by or otherwise reserved or acquired for the use of the United States’’ outside its 
territories and possessions, but this could hardly include any territory in Germany save, 
perhaps, the precincts of a military installation. Art. of War 106 gives general courts- 
martial and military commissions jurisdiction over ‘‘any person who in time of war 
is found lurking as a spy or acting as a spy in or about any place, vessel, or aircraft, 
within the control or jurisdiction of any of the armed forces of the United States... 
or any other place or institution engaged in work in aid of the prosecution of the war 
by the United States, or elsewhere. ...’’ The 1951 Manual for Courts-Martial states 
(at p. 341) that it is necessary to prove intent to communicate information to the 
‘fhostile party’’ or ‘‘enemy.’’ Assuming that, for this purpose, ‘‘time of war’’ will 
continue until the conclusion of a formal peace treaty with Germany, a question arises 
as to whether the Soviet Union and its satellites could, for the purposes of the article, 
be considered the ‘‘enemy’’ or even ‘‘the hostile party.’’ The same problem arises 
with Art. of War 104, ‘‘Aiding the Enemy.’’ The Three Powers are, however, per- 
mitted to maintain in the Federal Territory ‘‘tribunals exercising jurisdiction as con- 
templated’’ by any of the conventions. Convention on the Settlement of Matters 
Arising out of the War and the Occupation, Ch. 1, Art. 4(1). If it were concluded 
that a court-martial, applying the Articles of War, could not deal adequately with such 
an offense, recourse might be had to a military commission, whose jurisdiction to protect 
the security of forces under the command of the authority which appoints it is, while 
not clearly defined, less circumscribed than that of a court-martial. See Fairman, The 
Law of Martial Rule (2d ed., 1943), pp. 265 ff., 271 ff. On the other hand, if a 
German court attempted to try a member of the Soviet forces, he could argue that his 
government has never terminated its status as a military occupant of Western Germany 
and that he is, as a matter of international law, immune to the jurisdiction of a German 
court. 
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forces to German civil jurisdiction, the most obvious effect of which will 
probably be a rash of automobile and paternity litigation.”® There is 
not even absolute immunity from suit for acts committed in the course of 
their official duty, for the German courts are bound to give to that fact 
only ‘‘such legal weight and effect as it is entitled to under German 
law.’’®° Under a military occupation, such acts would, it goes without 
saying, be entirely exempt from the jurisdiction of the local courts.™ 

The right to requisition, a major incident of occupation, has been 
abolished and replaced by the Federal Republic’s commitment to ensure 
that the forces’ requirements will be met **—a commitment which is limited 
to the fulfillment of the defensive mission of the forces and which in other 
respects is closely circumscribed. Goods, materials and services do not, 
under present conditions, present a serious problem, except perhaps in 
the case of the French forces. Sales to the British and American forces 
for sterling or dollars constitute, in effect, substantial export items and as 
such are not likely to cause pain to the Federal Republic. To the extent, 
however, that there may be competition between the forces and the civilian 
economy for items in short supply, the matter would be regulated by a 
Joint Supply Board, with Allied and German representation, which is 
responsible for formulating procurement programs.** 

Such a squeeze actually does exist in the matter of ‘‘accommodations,”’ 
meaning housing and real estate; not only is housing still inadequate, but 
the requirements of the forces for maneuver areas place a severe strain on 
Western Germany’s limited supply of farmland. The Three Powers 
would, as noted above, keep what they have; but additional ‘‘accommoda- 
tions’’ would be pretty much in the discretion of the Germans, for the 
requirements which the Federal Republic is obligated to fill are those 
‘fagreed’’ by the forces and the Federal Government.** Unlike the case 
of goods and services, there is no provision for a Joint Board, and the 
Three Powers would seem to have no recourse from German refusal to 
agree save an appeal to the Arbitration Tribunal, based on a contention 
that the refusal was arbitrary and unreasonable—a contention which the 
Tribunal, whose members are to be eminent lawyers rather than soldiers,** 
might find it a puzzle to adjudicate. 

The forces have retained the right to contract directly with German sup- 
pliers of goods and materials,** but labor is to be obtained through the 
German authorities, who set the terms and conditions of employment, in- 
cluding wages.** Moreover, no duties even remotely para-military may 
be assigned to German employees.** 

Many other provisions of lesser importance, e.g., the subjection of the 


79 Art. 17(7) requires that members of the forces obey the requirements of German 
law as to liability insurance on their private vehicles, although they may insure with 
any company, German or otherwise, which can pay Deutschemark claims. 

80 Art. 16(3). 81 Dow v. Johnson (1879), 100 U. S. 158. 

82 Art. 37. The question of payment for such requirements is left to the Finance 
Convention. 88 Art. 39, 

84 Art. 38(2). 85 Charter, Art. 1. 

86 Art. 39(5). 87 Art. 44(1), (5), (7). 

88 Art. 44(2), Art. 45. 
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forces to German excise taxes on certain commodities purchased by them 
from German producers,*® might be adduced in support of the proposition 
that the privileges of the forces will be drastically deflated under the 
Forces Convention, but the point has been labored sufficiently. No doubt 
the Federal Republic will now press for the application of the whole 
NATO Status of Forces Agreement to the forces of the Three Powers 
stationed in its territory. But from the standpoint of the Three Powers, 
there is not much water to be squeezed out of the present convention. 
Domestic political considerations would make it exceedingly difficult for 
any of them, and especially for France, to concede, for example, the 
exercise of any form of German criminal jurisdiction over members of 
their forces. The United States, prior to the NATO Agreement, had 
traditionally asserted exclusive criminal jurisdiction over its armed forces, 
even when visiting the territory of a friendly Power,® and the Congres- 
sional uproar which greeted even that agreement’s partial cession of 
criminal jurisdiction over a comparatively small number of American 
troops might well deter repetition of the experiment on a larger scale. 
And the Three Powers may argue, with considerable justification, that the 
NATO Agreement was never designed to meet the problems presented by 
the stationing of forces in the territory of another Power in such numbers, 
or in positions so near the forces of a potential aggressor, as is the case 
in Western Germany. 

It would be profitless to pose, and very hard to answer, the question 
as to what the legal status of Western Germany will be under the Con- 
tractual Agreements. Vis-ad-vis the Soviet Union, surely, the Three Powers 
must still claim the status of occupants of Germany, as the Soviet Union 
(despite its purported grant of sovereignty to the German Democratic 
Republic) claims it vis-a-vis them. It will be noted that the conventions 
“‘terminate the Occupation regime’’ * but do not announce the end of the 
occupation itself, and, as already pointed out, the Three Powers explicitly 
state that they retain—not acquire under the conventions—those rights of 
an occupant which are essential in their relations with the Soviet Union 
and its East German satellite. They cannot thus be said to have volun- 
tarily terminated their occupation. On the other hand, they would bind 
themselves, as solemnly and firmly as is possible to sovereign states, to 
exercise no other rights of occupation, save in stated extraordinary circum- 
stances. The result, if taxonomy were essential in the circumstances, 
might be described as an occupation limited by contract. It seems to be 
without precedent in international law. Nor is this surprising, for the 
Contractual Agreements represent an effort to tailor a relationship among 
nations to a set of circumstances without precedent in history. In inter- 
national law, as in other fields of law, this is how precedents are made. 


89 Art. 33(1)(a). The U.S. forces, at least, are unlikely to purchase within Germany 
tobacco, coffee, tea or sugar, but coal and alcohol, and possibly gasoline, might be 
procured from German sources. 

9 See King, ‘‘ Jurisdiction over Friendly Foreign Forces,’’ this JouRNAL, Vol. 36 
(1942), p. 539. 91 Convention on Relations, Art. 1(1). 
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A STUDY IN THE LAW OF INTERNATIONAL ENGAGEMENTS 
By Herspert W. Briaas 


Of the Board of Editors 


As Chairman of the Washington Conference on the Limitation of 
Armament, Secretary of State Charles Evans Hughes had occasion to 
observe that ‘‘certain of the resolutions . . . adopted by the Conference 
are put in treaty form. . . . In other cases, the resolutions are of a char- 
acter not requiring such sanction in the form of a treaty, and are deemed 
to be binding upon the Powers according to their tenor when adopted by 
the Conference.’’? Problems of a comparable nature arise with reference 
to the obligatory force and juridical effect in international law of ‘‘de- 
cisions,’’ ‘‘agreements’’ and ‘‘arrangements’’ set forth in the Final Act 
of the London Conference of 1954 on Germany.’ 

The London Final Act contains unilateral declarations purporting to 
establish definite legal obligations of which other states officially ‘‘take 
note’’; the Act likewise sets forth a joint ‘‘declaration of intent,’’ joint 
declarations, ‘‘agreed arrangements,’’ agreements ‘‘to recommend,’’ uni- 
lateral ‘‘assurances’’ and individual ‘‘statements.’’ The Final Act states 
specifically that 


All the decisions of the Conference formed part of one general settle- 
ment which is, directly or indirectly, of concern to all the Nato 
powers and which will therefore be submitted to the North Atlantic 
Council for information or decision.® 


The decisions of the Conference are also referred to in the Final Act as 
‘these agreements and arrangements.’’ 

The political importance of the decisions reached at London may be 
briefly indicated by stating that the purposes of the Conference were to 


1 Sixth plenary session, Feb. 4, 1922. See Conference on the Limitation of Armament, 
Washington, November 12, 1921—February 6, 1922 (Washington, G. P. O., 1922), p. 
286. See also Francis O. Wilcox, The Ratification of International Conventions (Lon- 
don, 1935), pp. 263-267. 

2 See London and Paris Agreements, September—October 1954 (Department of State 
Pub. 5659, International Organization and Conference Series II (European and British 
Commonwealth), 5), pp. 9-29, including annexes; also published as Agreement on 
Restoration of German Sovereignty and German Association with Western Defense 
System: Final Act of the Nine-Power Conference held at London, September 28—October 
3, in Department of State Bulletin, Vol. 31, No. 798 (Oct. 11, 1954), pp. 515-530. The 
nine states participating in the London Conference were: Belgium, Canada, France, 
German Federal Republic, Italy, Luxembourg, Netherlands, United Kingdom and 
United States. 

8 London and Paris Agreements, 1954, op. cit., p. 9. 

4 Ibid., p. 18. 
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find a substitute for the European Defense Community proposal which 
the French had rejected, to provide for the restoration of German 
‘*sovereignty,’’ the termination of the Allied occupation of Germany, the 
rearmament of Germany, and her inclusion within the framework of the 
North Atlantic Treaty and Brussels Treaty defense arrangements while 
safeguarding the national interests of all states concerned. The problems 
with which this paper is concerned are of a technical legal nature, falling 
within an area usually referred to as ‘‘the law of treaties.’’ Since instru- 
ments like the London Final Act—possibly setting forth a variety of 
international engagements which depart from traditional treaty forms— 
have seldom been subjected to extended analysis, the writer has been em- 
boldened to undertake the experiment. 


THe NATURE OF A 


Th conclusion of an international conference with the adoption of a 
Final Act enumerating or reproducing the texts of draft treaties, or of 
resolutions or decisions agreed upon at the conference is not novel. Ex- 
amination of a large number of Final Acts drawn up since the Congress 
of Vienna reveals that they fall into clearly distinguishable patterns. The 
‘‘Acte du Congrés de Vienne du 9 Juin 1815’’—sometimes referred to as 
the General Treaty or Final Act of Vienna—was a formal treaty, signed 
and sealed, and subject to ratification. Article 117 provides that the 
regulations for the navigation of certain international rivers, annexed to 
the Acte, ‘‘shall have the same force and validity as if they had been 
textually inserted.’’ Article 118 enumerates seventeen treaties, conven- 
tions, declarations, regulations and other acts, the texts of which are an- 
nexed to the Acte, and provides that they ‘‘are considered integral parts 
of the arrangements of the Congress and shall everywhere have the same 
force and validity as if they had been inserted word for word in the Gen- 
eral Treaty.’’* Each of the annexes was, however, signed separately and 
the annexed treaties and conventions were individually subject to ratifica- 
tion.?’ The General Act*® of the Berlin Conference on the Congo, signed 
at Berlin, February 26, 1885, and the Brussels General Act of July 2, 
1890, on the African Slave Trade ® were also formal treaties. Since all the 
agreements of each of these conferences were embodied in their respective 
General Acts, it was unnecessary to add statements that they formed an 
integral part of the treaties.’ 

This type of Final Act which is indistinguishable from a formal treaty 
has become increasingly rare. The Final Act of the Second Hague Peace 


5 British and Foreign State Papers, 1814-1815 (cited as B.&F.S.P.), Vol. 2, pp. 3 ff. 

6 Ibid., p. 54. 7 Ibid., pp. 56 ff. 

8 Sir Ernest Satow, A Guide to Diplomatic Practice (1917), Vol. Il, p. 213, states 
that ‘‘it was, in fact, spoken of as the Acte Final, until in the course of the ninth 
protocol, of February 23, its designation was changed.’’ For text of the General Act 
of Berlin, see 76 B.&F.S.P. 4 ff. 

982 B.&.F.S.P.. 55 ff. 10 Satow, op. cit., p. 214. 
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Conference," signed and sealed at The Hague, October 18, 1907, is a 
formal instrument but is not a treaty in the sense of creating rights and 
obligations under international law for the signatories. It lists the states 
participating in the conference and their representatives and enumerates 
thirteen conventions and a declaration as having been drawn up at the 
conference and attached to the Final Act. It then states that ‘‘these 
Conventions and Declaration shall form so many separate Acts,’’ which 
were separately subject to signature and ratification. The Final Act also 
contains some innocuous declarations, resolutions, recommendations and 
voeux, which create no legal rights or obligations, and has as an annex a 
draft Convention for a Court of Arbitral Justice. It is understandable 
that such a Final Act was not subject to ratification: it is not a treaty, but 
a procés-verbal.* This Final Act and the Final Act of the 1930 Hague 
Conference for the Codification of International Law have been regarded 
as models of the type of Final Act which is a procés-verbal."® 

Of some forty Final Acts drawn up during the twentieth century which 
have been examined by the writer, all have been of the procés-verbal type.** 
All were signed by representatives of the participating states, although oc- 
casionally an instrument was signed ad referendum or ‘‘subject to ratifica- 
tion’’ as the Soviet representative to the International Health Conference, 
held at New York in 1946, signed the Final Act of that conference.” 
None of them appear to create any substantive rights or obligations under 
international law for the signatories, although, as Hudson observes, the 
Final Act may serve in part as ‘‘a formal record of the agreement of par- 
ticipating states to reservations made’’ to instruments drawn up at the 
conference.*® 


11 See English translations of the original French text in Carnegie Endowment for 
International Peace, The Proceedings of the Hague Peace Conferences, Translation 
of the Official Texts: The Conference of 1907, Vol. I (1920), pp. 679-696; W. M. 
Malloy, Treaties, ete., Vol. II (1910), pp. 2369-2385. 

12 Cf. Manley O. Hudson, International Legislation, Vol. I (1931), p. xl, note 3: 
‘¢. . . It is uncommon to provide for ratification of a Final Act.’’ 

18 For the text of the Final Act of the Hague Codification Conference, see League of 
Nations Doc. 1930. V. 7; this JourNaAL, Supp., Vol. 24 (1930), pp. 169-191. 

14 The curious Final Act o: the Sixth International Conference of American States 
held at Habana in 1928 is no exception. Although it set forth the texts of 11 con- 
ventions which provided that they should be signed, only the Spanish version of the 
Final Act was signed, no signatures being affixed to the conventions themselves. Those 
conventions which entered into force came into force at varying times through the 
deposit of ratifications, not through the signing of the Final Act. See Hudson, Inter- 
national Legislation, Vol. IV (1932), pp. 2279-2420; Hackworth, Digest of Interna- 
tional Law, Vol. V (1943), p. 44; Harvard Research in International Law, Draft 
Convention on the Law of Treaties, this JourNaL, Supp., Vol. 29 (1935), pp. 734-735. 
Some of the Final Acts of the Pan American Conferences go to ridiculous lengths in 
reproducing the full texts of as many as one hundred resolutions, the mere enumeration 
of which in the Final Act would suffice, since they possess no obligatory force. 

15 See U.N. Doc. E/155, Final Acts of the International Health Conference held in 
New York from 19 June to 22 July 1946, pp. 1, 5. 

16 Hudson, op. cit., Vol. I, p. xl. See also on the nature of a Final Act, Paul Fauchille, 
Traité de Droit International Public, Vol. I, Pt. 3 (1926), pp. 245-248; Raoul Genet, 
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However, a signed Final Act, although primarily only a procés-verbal, 
may, as the Harvard Research in International Law observes, ‘‘contain, 
in addition, stipulations creating obligations for the parties which would 
give it the force and effect of a treaty.’’** It is noteworthy that some 
of the politically most important conferences of recent years have termi- 
nated with the issuance of an agreed and signed communiqué or protocol 
which, in addition to performing the function of a procés-verbal, appears 
to establish or set forth rights and obligations under international law. 
Thus, although none of them is styled a ‘‘Final Act,’’ the signed Com- 
muniqués, Declarations, and Reports of the Moscow Conferences of Foreign 
Ministers of October, 1943,‘* and December, 1945,’® and the signed Pro- 
tocols of Proceedings of the Yalta*® and Potsdam ** Conferences of the 
Heads of Governments are more akin, both in form and in content, to the 
Final Act of the 1954 London Conference on Germany than are most of 
the Final Acts referred to above. 

In form, the Final Act of London appears to be more like a procés- 
verbal than a treaty, but, as published by the Department of State, its 
departures from traditional forms suggested the communiqué, since it 
appeared to be neither attested, dated nor signed.**? The writer, upon 


Traité de Diplomatie et de Droit Diplomatique, Vol. III (1932), pp. 251-261, 477- 
485. Satow, op. cit., and Jules Basdevant, ‘‘La Conclusion et la Rédaction des Traités 
et des Instruments Diplomatiques autres que les Traités,’’ Hague Academy of Inter- 
national Law, Recueil des Cours, Vol. 15 (1926), pp. 615 ff., 628 ff., deal sparingly 
with the subject. The literature on the subject is generally unrewarding. 

17 Harvard Research, loc. cit., p. 720. 

18 Department of State Bulletin, Vol. 9, No. 228 (Nov. 6, 1943), pp. 307-311; A 
Decade of American Foreign Policy: Basic Documents, 1941-1949, Senate Doe, 123, 
8lst Cong., 1st Sess. (G.P.O., 1950), pp. 9-14. 

19 Department of State Conference Series 79 (1946), Moscow Meeting of Foreign 
Ministers, December 16-26, 1945, pp. 9-18; A Decade of American Foreign Policy 
(cited above), pp. 58-66. It is noteworthy that the ‘‘Communiqué’’ and ‘‘Report’’ 
of this conference were subsequently printed under the rubric ‘‘ Moscow Agreement, 
1945’’ in the Department of State Treaties and Other International Acts Series as No. 
1555. 

20A Decade of American Foreign Policy, pp. 27-34, ‘‘The Crimean (Yalta) Con- 
ference, February 4-11, 1945, Protocol of Proceedings,’’ etc. The Leaders’ Agreement 
regarding Japan, signed at Yalta, Feb. 11, 1945, has also been published by the Depart- 
ment of State as Executive Agreement Series, No. 498. 

21A Decade of American Foreign Policy, pp. 34-50: ‘‘The Berlin (Potsdam) Con- 
ference, July 17—August 2, 1945, Protocol of the Proceedings, August 1, 1945’’ (with 
annexes and a proclamation). 

Perhaps—to complete the record—reference should also be made to the signed 
joint Declarations emanating from the Tehran Conference of 1943 (A Decade of Ameri- 
ean Foreign Policy, pp. 23-25) and possibly to the unsigned communiqué of June 21, 
1949, on the Sixth Meeting of the Council of Foreign Ministers, Paris, May 23 to June 
20, 1949 (ibid., pp. 110-112). With reference to the First, Second, Third, Fourth and 
Fifth Meetings of the Council of Foreign Ministers, no conference documents appear to 
have been issued (cf. ibid., pp. 51-58, 72-110, for reports on these conferences by 
American participants). 

22 The text of the Final Act of London as published in the New York Times, Oct. 4, 
1954, The Times (London), Oct. 4, 1954, and Le Monde (Paris), Oct. 5, 1954, likewise 
fails to indicate that the instrument was signed or subject to signature. 
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inquiry, has been informed by the Department of State that the Final Act 
was signed by representatives of the states participating in the London Con- 
ference, the English version of the text providing, immediately preceding 
the Annexes: 


In witness whereof the Representatives have signed this Final Act. 
Done in London this Third Day of October, 1954, in a single copy, 
in English, French and German, all three texts being equally authori- 
tative. The original text will be deposited with the Government of 
the United Kingdom of Great Britain and Northern Ireland, which 
shall transmit certified copies thereof to each Government represented 
at the Conference. 


Referring now to its content, while some of the decisions enumerated 
are of a preliminary nature obviously requiring implementation, other 
decisions, agreements and arrangements are set forth textually in such a 
form as to suggest that they may be intended to have ‘‘the force and 
effect of a treaty.’’ The problem of determining their juridical effect 
thus becomes analogous to one of treaty interpretation, and recourse may 
properly be had to the intent of the parties and their subsequent conduct 
at the Paris Conference of October 20-23, 1954, insofar as it throws light 
upon the terms employed by them in the London Final Act. 


THE DECLARATION OF INTENT 


After enumerating the participating states and their representatives 
and setting forth their agreement that ‘‘all the decisions of the Conference 
formed part of one general settlement. .. ,’’ the London Final Act, in 
Part I dealing with ‘‘Germany,’’ commences: 


The Governments of France, the United Kingdom and the United 
States declare that their policy is to end the Occupation régime in the 
Federal Republic as soon as possible, to revoke the Occupation Statute 
and to abolish the Allied High Commission. The Three Governments 
will continue to discharge certain responsibilities in Germany arising 
out of the international situation. 


That these sentences are not regarded as embodying any contractual agree- 
ment with Germany appears from what follows: 


It is intended to conclude, and to bring into force as soon as the 
necessary parliamentary procedures have been completed, the appro- 
priate instruments for these purposes. General agreement has al- 
ready been reached on the content of these instruments and repre- 
sentatives of the Four Governments will meet in the very near future 
to complete the final texts. 


However, ‘‘the Three Governments have in the meantime issued’’ a 
**Declaration of Intent’’ stating, in part: ‘‘Recognistmg that a great 
country can no longer be deprived of the rights properly belonging to a 
free and democratic people. . . . The Governments of France, the United 
Kingdom, the United States of America desire to end the Occupation 
régime as soon as possible’’; and, pending the completion of appropriate 
parliamentary procedures: 
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In the meantime, the Three Governments are instructing their High 
Commissioners to act forthwith in accordance with the spirit of the 
above policy. In particular, the High Commissioners will not use the 
powers which are to be relinquished unless in agreement with the 
Federal Government, except in the fields of disarmament and de- 
militarisation and in cases where the Federal Government has not 
been able for legal reasons to take the action or assume the obligations 
contemplated in the agreed arrangement.*® 


What is the juridical nature of these provisions? The joint declaration 
that it is the policy of the governments of France, the United Kingdom and 
the United States to end the Occupation régime and their statement that 
‘it is intended to conclude . . . the appropriate instruments’’ appear to 
create no juridical obligations either as between the Three Governments 
or as between them and Germany. Even though a joint declaration of 
policy and intention, it appears nevertheless to fall short of an agreement 
to agree on any particular arrangement or instrument. The joint ‘‘Dec- 
laration of Intent,’’ however, in providing, subject to the stated exceptions, 
that the High Commissioners of the Three Occupying Governments ‘‘ will 
not use the powers which are to be relinquished unless in agreement with 
the Federal Government’’ of Germany, might appear to establish a benefit 
for Germany, if not a veritable legal right.** It is true that the Federal 
Republic of Germany is not a party to this ‘‘Declaration of Intent,’’ al- 
though the Final Act in which it is recorded was signed on her behalf. 
It is of interest to note that, upon his return from London, Secretary of 
State John Foster Dulles made a statement on October 4, 1954, that ‘‘be- 
ginning today the Allied High Commissioners will forego the exercise of 


most of their occupation rights.’’** The employment in the Declaration 


of the words ‘‘will not use’’ and by Mr. Dulles of the words ‘‘ will forego’’ 


might suggest that the Three Governments regarded themselves as es- 
tablishing in the Declaration a benefit on behalf of Germany without 
thereby abandoning their legal rights or incurring a legal obligation 
towards Germany not to use certain powers. 


23 London and Paris Agreements, 1954, p. 10. 

24See the observations of the Permanent Court of International Justice in its Judg- 
ment of June 7, 1932, in the Free Zones Case between France and Switzerland: ‘‘It 
cannot be lightly presumed that stipulations favourable to a third State have been 
adopted with the object of creating an actual right in its favour. There is however 
nothing to prevent the will of sovereign States from having this object and this effect. 
The question of the existence of a right acquired under an instrument drawn between 
other States is therefore one to be decided in each particular case: it must be ascer- 
tained whether the States which have stipulated in favour of a third State meant to 
create for that State an actual right which the latter has accepted as such.’’ P.C.I.J., 
Ser. A/B, No. 46 (1932), pp. 147-148. Cf. Harvard Research Draft Convention on The 
Law of Treaties: ‘‘ Art. 18 (b). If a treaty contains a stipulation which is expressly 
for the benefit of a State which is not a party or a signatory to the treaty, such State 
is entitled to claim the benefit of that stipulation so long as the stipulation remains in 
force between the parties to the treaty.’’ This JourNaL, Supp., Vol. 29 (1935), p. 
924, with comment, pp. 924-937. See further citations in Herbert W. Briggs, The 
Law of Nations (2nd ed., 1952), pp. 871-872. 

25 Department of State Bulletin, Vol. 31, No. 798 (Oct. 11, 1954), p. 519. 
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The subsequent action of the United States, the United Kingdom, 
France and the Federal Republic of Germany in drawing up at Paris on 
October 23, 1954, a Protocol on the Termination of the Occupation Regime 
in the Federal Republic of Germany, with five attached Schedules,” 
throws no further light upon the legal nature of the Declaration of Intent 
of London. Schedule I of this Paris Protocol contains provisions amending 
the Convention on Relations between the Three Powers and the Federal 
Republic of Germany, signed at Bonn, May 26, 1952, which will lead to the 
termination of the Occupation regime in the Federal Republic of Germany 
and the restoration of ‘‘the full authority of a sovereign State over its in- 
ternal and external affairs.’’** These provisions will enter into force 
upon the deposit of ratifications of the Paris Protocol,** and no reference 
is made in the Protocol or annexed documents to the promise made in the 
Declaration of Intent of London not to use certain powers in the interim. 


AGREED ARRANGEMENTS RELATING TO THE BRUSSELS TREATY 


Part II of the London Final Act states that ‘‘The Brussels Treaty * 
will be strengthened and extended to make it a more effective focus of 
European integration,’’ and ‘‘For this purpose the following arrangements 
have been agreed upon’’: 


(a) The German Federal Republic and Italy will be invited to 
accede to the Treaty, suitably modified to emphasise the objective of 
European unity, and they have declared themselves ready to do so... . 

(b) . . . the Consultative Council provided in the Treaty will be- 
come a Council with powers of decision. 

(ec) The activities of the Brussels Treaty Organisation will be ex- 
tended to include further important tasks as follows: 

The size and general characteristics of the German defence con- 
tribution will conform to the contribution fixed for Epc. 

The maximum defence contribution to Nato of all members of 
the Brussels Treaty Organisation will be determined by a special 
agreement fixing levels which can only be increased by unanimous 
consent. 

The strength and armaments of the internal defence forces and 
the police on the Continent of the countries members of the Brussels 
Treaty Organisation will be fixed by agreements within that Organisa- 
tn... 


Are these provisions a mere enumeration of agreements reached at 
London or are they the actual terms of ‘‘a formal instrument of agree- 
ment by which two or more States establish or seek to establish a relation 
under international law between themselves’’ (the Harvard Research 
description of a treaty **)? If these provisions purport to set forth the 


26 London and Paris Agreements, 1954, pp. 63-121. 

27 Ibid., p. 65. 28 Ibid., pp. 63-64. 

29 Ibid., pp. 57-62, for the text of the Brussels Treaty between Great Britain, 
Belgium, France, Luxembourg and The Netherlands, signed March 17, 1948; also in this 
JOURNAL, Supp., Vol. 43 (1949), p. 59. 

30 London and Paris Agreements, pp. 10-11. 

81 Loc. cit., p. 686, Art. 1 (a). 
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actual terms of agreement, the London Final Act leaves significant ques- 
tions unanswered. For example, did the Brussels Treaty Powers assume 
by the London Final Act obligations of a legal nature towards each other 
or towards Germany and Italy in agreeing that the latter ‘‘will be invited 
to accede’’ to a modified Brussels Treaty? Did Germany and Italy assume 
legal obligations under paragraph (a), above, to accede to the treaty by 
declaring themselves ready to accede? If so, were these obligations as- 
sumed only towards the Brussels Treaty Powers or also towards the 
United States? Was the United States a party, through the signature 
of her representative, Mr. Dulles, to an agreement that ‘‘the Brussels 
Treaty will be strengthened and extended’’? To take another example: 
Did Germany, in paragraph (c), above, accept as a legal obligation under 
international law the principle that ‘‘the size and general characteristics 
of the German defence contribution will conform to the contribution fixed 
for EDC’’? If so, is she obligated in this respect to the United States? 

The informality which characterizes the drafting of this part of the 
London Final Act suggests that the provisions quoted above are a mere 
enumeration of the agreements reached at London rather than the texts of 
such agreements. Yet documents emanating from the Paris Conference 
of October, 1954, may suggest the contrary. Protocol No. I Modifying 
and Completing the Brussels Treaty, signed at Paris, October 23, 1954, 
refers to the decisions of the London Conference ‘‘as set out’’ in the Lon- 
don Final Act; *? and the joint Declaration of the Brussels Treaty Powers 
deciding to invite the German Federal Republic and Italy to accede 
refers to a Brussels Treaty ‘‘modified in accordance with the decisions of 
the Conference held in London ... which are recorded in its Final 
Act.” * 

A partial answer to the dilemma can be found in the statement made in 
Part VI of the London Final Act that ‘‘The Conference agreed that repre- 
sentatives of the governments concerned should work out urgently the 
texts of detailed agreements to give effect to the principles laid down 
above.’’ In Paris each of the ‘‘arrangements’’ relative to the Brussels 
Treaty which was ‘‘agreed upon’’ at London is implemented by a Declara- 
tion or by draft Protocols which are subject to ratification prior to their 
coming into force.** Yet the conclusion that the London decisions on the 
Brussels Treaty required elaboration in detailed agreements leaves open 
the question whether agreement in London upon such principles as the 
size of German armed forces and the level of the military and police forces 
of other Brussels Treaty Powers possessed no legal effect. The writer 
would venture the opinion that the setting forth of these principles in the 


82 London and Paris Agreements, 1954, p. 38. 

88 Ibid., p. 37. This Declaration of the Brussels Treaty Powers records their decision 
to invite Italy and the Federal Republic of Germany to accede to a modified Brussels 
Treaty. The Declaration is neither signed nor dated and contains no indication of 
where it was drawn up or why (since the decision had already been made and recorded 
in the London Final Act), unless this is the text of the actual invitation. 

% Ibid., pp. 18, 37-56. 
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form of ‘‘agreed arrangements’’ in a Final Act signed by the parties 
involves the assumption, according to their tenor, of legal obligations by 
them despite the preliminary and somewhat imprecise formulation of the 
obligations. It is not lightly to be assumed that states would regard them- 
selves as retaining complete freedom of action after having formally re- 
corded their agreement to seek the implementation of certain formulated 
principles. 


Tue GERMAN UNDERTAKING ON ATOMIC WEAPONS 


By paragraph 15 of Part II of the London Final Act,** ‘‘The Brussels 
Treaty Powers have taken note of the following Declaration of the Chancel- 
lor of the Federal Republic of Germany and record their agreement with 
it’’: 

THe FepERAL CHANCELLOR DECLARES: 
that the Federal Republic undertakes not to manufacture in its 


territory any atomic weapons, chemical weapons or biological weap- 
ons, as detailed in . . . the attached lists; 


that the Federal Republic agrees to supervision by the competent 
authority of the Brussels Treaty Organisation to ensure that these 
undertakings are observed.*® 


What is the juridical effect of these significant statements? The 
Chancellor of the Federal Republic of Germany, representing that state 
at the London Conference, made a unilateral declaration by which ‘‘the 
Federal Republic undertakes’’ not to manufacture, for example, any 


atomic weapons in its territory, and by which ‘‘the Federal Republic agrees 
to supervision’’ of this undertaking by a proposed ‘‘competent authority.”’ 
Does the statement that the Brussels Treaty Powers ‘‘have taken note of’’ 
the Declaration of the Chancellor and ‘‘record their agreement with it’’ 
establish a contractual relationship between Germany and the Brussels 
Treaty Powers? That is, have they concluded an agreement with the 
German Federal Republic by stating that they are in agreement with such 
a Declaration made by the Chancellor of that state? Although the 
Declaration and the statement of the Brussels Treaty Powers recording 
their agreement with it appear in a section of the London Final Act, 
which commences with the statement that ‘‘the Brussels Treaty will be 
strengthened and extended,’’ and although the undertakings were further 
implemented at Paris in October, 1954, it appears possible to conclude 
that the Federal Republic of Germany assumed contractual obligations in- 
dicated in the Declaration as of the date of the London Final Act. 

The implementation at Paris of this international agreement was 
somewhat complicated. The Declaration made at London by Chancellor 
Adenauer was attached verbatim as Annex I of Protocol No. III ** on the 
Control of Armaments, signed at Paris, October 23, 1954, by representa- 


85 Ibid., p. 12. 8¢ Ibid., p. 13. 
87 Ibid., pp. 45-50, including annexes. 
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tives of Belgium, France, the Federal Republic of Germany, Italy, Luxem- 
bourg, The Netherlands and the United Kingdom. By Article 1 of this 
Protocol, 


The High Contracting Parties, members of Western European Union, 
take note of and record their agreement with the Declaration of the 
Chancellor of the Federal Republic of Germany (made in London on 
3rd October, 1954, and annexed hereto as Annex I) in which the 
Federal Republic of Germany undertook not to manufacture in its 
territory atomic, biological and chemical weapons. . . 


Article 4 states that weapons of these and certain other types ‘‘will be 
controlled to the extent and in the manner laid down in Protocol No. IV.”’ 
Protocol No. IV ** on the Agency of Western European Union for the 
Control of Armaments was signed at Paris the same day by the repre- 
sentatives of the same states and provides for supervision, inspection and 
control, and possible penalties decided upon by majority vote.*® 

Protocols Nos. III and IV are stated to be integral parts of Protocol 
No. I *° Modifying and Completing the Brussels Treaty, signed at Paris by 
representatives of the same states on October 23, 1954, and enter into 
force when all instruments of ratification of Protocol No. I ‘‘have been 
deposited with the Belgian Government and the instrument of accession of 
the Federal Republic of Germany to the North Atlantic Treaty has been 
deposited with the Government of the United States of America.’’** Until 
the Paris Protocols are ratified and Germany accedes to the North Atlantic 
Treaty, they, of course, impose no obligations on Germany. However, they 
may be regarded as reiterating and implementing contractual obligations 
already undertaken by the Federal Republic of Germany at London, by 
means of the unilateral Declaration of her Chancellor, the recorded agree- 
ment with it by the Brussels Treaty Powers, and the signing of the London 
Final Act recording the transaction by the parties to the agreement. 


Tue British COMMITMENT TO KEEP FoRCES ON THE CONTINENT 


Part III of the Final Act of the London Conference is headed ‘‘ United 
States, United Kingdom and Canadian Assurances.’’*? It sets forth a 
conditional ‘‘statement’’ by Secretary of State Dulles to the effect that in 
certain circumstances he 


would certainly be disposed to recommend to the President that he 
should renew the assurance offered last spring in connection with the 
European Defense Community Treaty to the effect that the United 
States will continue to maintain in Europe, including Germany, such 
units of its armed forces as may be necessary and appropriate to 
contribute its fair share of the forces needed for the joint defense of 
the North Atlantic area while a threat to the area exists... . 


88 Ibid., pp. 51-56. 89 Ibid., Art. 20. 

40 Ibid., pp. 37-42, Art. I. 41 Ibid., p. 40, Art. VI. 

42 Ibid., pp. 14-15, and in more extended form in Annex to the London Final Act, 
ibid., pp. 20-27. Some of the reasons, based upon constitutional law, adduced by Mr. 
Dulles to explain the inability of the United States to go beyond his statement may 
appear to be debatable. Jbid., p. 21. 
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This statement obviously creates no legal obligation on the part of the 
United States: while indicating (in the words of the Final Act) ‘‘the 
willingness of the United States to continue its support for European 
unity’’ in accordance with the statement of Mr. Dulles, it falls short of 
establishing a contractual relationship under international law. The same 
may be said of the Canadian ‘‘statement’’ by which the Canadian Minister 
for External Affairs, Lester Pearson, reaffirmed the Canadian Govern- 
ment’s resolve to continue to discharge her existing obligations arising out 
of membership in NATO, and welcomed the proposed extension of the 


Brussels Treaty. 

On the other hand, the United Kingdom, through Foreign Secretary 
Anthony Eden, gave an ‘‘assurance’’ in terms which suggest the assump- 
tion by the United Kingdom of important legal obligations: 


. . . The United Kingdom will continue to maintain on the mainland 
of Europe, including Germany, the effective strength of the United 
Kingdom forces which are now assigned to SacEur—four divisions and 
the tactical Air Force—or whatever Saceur regards as equivalent 
fighting capacity. 

The United Kingdom undertakes not to withdraw those forces 
against the wishes of the majority of the Brussels Treaty Powers, who 
should take their decision in the knowledge of Saceur’s views. This 
undertaking would be subject to the understanding that an acute over- 
seas emergency might oblige Her Majesty’s Government to omit this 
procedure. If maintenance of the United Kingdom forces on the 
mainland of Europe throws at any time too heavy a strain on the ex- 
ternal finances of the United Kingdom, then we would invite the 
North Atlantic Council to review the financial conditions on which the 
formations are maintained. 


It is true that in making this statement at the Fourth Plenary Meeting 
of the London Conference on September 29, 1954, Mr. Eden referred to it 
as a ‘‘proposal.’’? He added: 


. . . You all know that ours is above all an island story. .. . And 
it has been not without considerable reflection that the Government 
which I represent here has decided that this statement could be made 
to you this afternoon. . . . Of course, you will understand that what 
we have just said, and the undertaking we are prepared to give, does 
depend on the outcome of our work. If we succeed here, then this 
undertaking stands; if we do not, H. M. Government could not regard 
itself as committed to what I have said this afternoon. That applies 
to the whole of our work, all the work that we are doing here. . . .*° 


It is possible to interpret the United Kingdom statement as a proposal 
involving no legal commitment by the United Kingdom unless and until 
the envisaged substitute for EDC is set up and in operation. It is also 
possible to regard the British Government as having assumed by unilateral 
undertaking legal obligations to maintain certain armed forces on the 
Continent and not to withdraw them (with one possible exception) without 


the consent of other states. The words ‘‘will continue to maintain’’ and 


‘‘undertakes not to withdraw those forces against the wishes of the ma- 


43 Ibid., p. 25. 
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jority of the Brussels Treaty Powers’’ and Mr. Eden’s statement ‘‘If 
we succeed here [sc. at London (?)], then this undertaking stands’’ 
may be regarded as importing a legal obligation. Although the term 
‘*proposal’’ was employed in presenting the statement, the same statement 
was referred to as an ‘‘assurance’’ in the Final Act, which recorded ‘‘the 
decisions of the Conference’’ and a ‘‘general settlement,’’ and thus appears 
to have met Mr. Eden’s condition of the success of the London Conference.** 

If the latter view can be maintained, what was the formal juridical 
nature of the British undertaking? If the undertaking imported a 
contractual obligation, who were the parties to the contract? Since, ac- 
cording to the terms of the undertaking, it is the Brussels Treaty Powers 
who have the right to oppose the withdrawal of British armed forces 
and consequently the capacity to determine the legality of a particular 
British withdrawal, they are undoubtedly parties to the arrangement. 
They are not merely beneficiaries of a British promise, but would appear to 
have acquired legal rights corresponding to the legal obligations assumed 
by the British in the undertaking. 

Such a conclusion would rest upon evidence of an offer and acceptance 
to which international law assigned legal force. The requisite evidence 
could theoretically be found in the nature or form of the undertaking 
and the statements or conduct of representatives of the parties making the 
alleged offer and acceptance. There is nothing ‘‘alleged’’ about the 
offer : it is specific and, as Mr. Anthony Eden stated, deliberately authorized 
by the British Government. Evidence of acceptance of this British under- 
taking can be implied from the fact, stated above, that the British ‘‘pro- 
posal’’ was incorporated as an ‘‘assurance’’ in the Final Act by which 
the nine states represented at London agreed that ‘‘all decisions of the 
Conference formed part of one general settlement’’ and stated that ‘‘these 
agreements and arrangements constitute a notable contribution to world 
peace.’’ This conclusion is supported by extrinsic evidence. It is com- 
mon knowledge that French reluctance to ratify the European Defense 
Community arrangements was inspired in part by the failure of those 
arrangements to include a British pledge of closer military support. It 
is equally clear that it was only the British willingness to accept the under- 


44 Note, however, the warning made in a British Foreign Office statement of Dec. 24, 
1954, when the French National Assembly voted against the rearmament of Germany: 
‘The United Kingdom commitment, offered at the London conference, to maintain 
British forces on the Continent of Europe depends on the ratification of the Paris 
agreements by all the parties.’? New York Times, Dec. 25, 1954, pp. 1-2. With 
this may be compared the statement of Secretary of State Dulles on Oct. 4, 1954, 
upon his return from the London Conference and prior to the Paris Conference: ‘‘The 
United Kingdom has made a momentous long-term commitment of its military forces 
to the continent of Europe.’’ Department of State Bulletin, Vol. 31, No. 798 (Oct. 
1l, 1954), p. 519. On the basis of evidence more ambiguous than that upon which 
the British commitment rests, the Permanent Court of International Justice held binding 
& statement of the Norwegian Minister for Foreign Affairs, in its Judgment of April 5, 
1933, on The Legal Status of Eastern Greenland. P.C.I.J., Ser. A/B, No. 53 (1933), 
pp. 22, 71. 
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taking stipulated in the Final Act of the London Conference which made 
the success of the London Conference possible. 

The evidence presented above would seem to suggest that the British 
undertaking, although perhaps most sought after by France, was not 
limited to France, or, perhaps, even to the Brussels Treaty Powers, but 
involved a legal commitment by the British Government to all of the other 
states signing the London Final Act. The legal obligation may be re- 
garded as in force as of the date of the Final Act, although in certain 
circumstances, e.g., the failure of the Continental states to implement the 
London decisions and agreements constituting the general settlement, the 
British Government might conceivably regard its undertaking as having 
ceased to be legally obligatory because of such failure. Such a commit- 
ment, although of a conditional nature, could still properly be regarded as 
a legal commitment, binding until the envisaged conditions materialized 
(or failed to materialize). 

Once again, the Paris agreements fail to clear up all the questions 
arising out of the London agreements. Protocol No. II on Forces of 
Western European Union, signed at Paris October 23, 1954, by representa- 
tives of Belgium, France, the Federal Republic of Germany, Italy, Luxem- 
bourg, The Netherlands and the United Kingdom, repeats in Article 6 sub- 
stantially, but not verbatim, the British undertaking made at London, in 


the following terms: 
Article 6 


Her Majesty the Queen of the United Kingdom of Great Britain 
and Northern Ireland will continue to maintain on the mainland of 
Europe, including Germany, the effective strength of the United 
Kingdom forces which are now assigned to the Supreme Allied Com- 
mander Europe, that is to say four divisions and the Second Tactical 
Air Force, or such other forces as the Supreme Allied Commander 
Europe regards as having equivalent fighting capacity. She under- 
takes not to withdraw these forces against the wishes of the majority 
of the High Contracting Parties who should take their decision in the 
knowledge of the views of the Supreme Allied Commander Europe. 
This undertaking shall not, however, bind her in the event of an acute 
overseas emergency. If the maintenance of the United Kingdom 
forces on the mainland of Europe throws at any time too great a 
strain on the external finances of the United Kingdom, she will, 
through Her Government in the United Kingdom of Great Britain and 
Northern Ireland, invite the North Atlantic Council to review the 
financial conditions on which the United Kingdom formations are 


maintained.* 
This Protocol, like Protocols Nos. III and IV, does not become legally bind- 
ing until Protocol No. I is brought into force.“* The legal position with 
reference to the British commitment might be stated as follows: Until Paris 
Protocol No. II enters into force, the British Government is legally bound 
by Mr. Anthony Eden’s undertaking as expressed and recorded in the 


45 London and Paris Agreements, 1954, p. 44. 
46 See above, p. 157. 


FINAL ACT OF LONDON CONFERENCE ON GERMANY 161 


London Final Act; if the Paris Protocols never enter into force, the British 
Government might re-examine the commitment made at London on the 
plausible ground that the London commitment was of a provisional nature 
and that the general settlement envisaged at London had failed to ma- 
terialize. 

On October 22, 1954, the North Atlantic Council adopted a ‘‘ Resolution 
on Results of the Four and Nine Power Meetings’’ which reads, in part, 
as follows: 


Toe NortH ATLANTIC CoUNCIL: 


Recognising that all the arrangements arising out of the London 
Conference form part of one general settlement which is directly or 
indirectly of concern to all the Nato Powers and has therefore been 
submitted to the Council for information or decision ; 


Take Note with satisfaction of the statements made on 29th Sep- 
tember 1954 in London by the United States Secretary of State and 
the Canadian Secretary of State for External Affairs, and of the 
declaration by the Foreign Secretary of the United Kingdom concern- 
ing the maintenance of United Kingdom forces on the continent of 
Europe; 


Record their deep satisfaction at the happy conclusion of ali the 
above arrangements. . . .* 


AGREEMENTS TO RECOMMEND 


In Part IV (labeled ‘‘NATO’’) of the London Final Act, it is stated, in 
part: 
The powers present at the Conference which are members of Nato 
agreed to recommend at the next ministerial meeting of the North 
Atlantic Council that the Federal Republic of Germany should forth- 


with be invited to become a member. 
They further agreed to recommend to Nato that its machinery be 


reinforced in the following respects: 

(a) All forces of Nato countries stationed on the Continent of 
Europe shall be placed under the authority of Saceur, with the ex- 
ception of those which Nato has recognised or will recognise as suitable 
to remain under national command.* 


While it is obvious that these statements do not of themselves invite 
Germany to join NATO or establish legal limitations on national control 
of Continental armed forces, they record the agreement of eight of the 
nine London Powers to submit certain matters for decision by the North 
Atlantic Council and likewise record their agreement as to the content 
of the joint recommendations to be made to the Council. What is the 
juridical force and effect of such agreements when they are formally re- 
corded in a signed Final Act? Where international agreements are set 


‘7 London and Paris Agreements, 1954, pp. 35-36. 
48 Ibid., p. 15. Half a dozen other ‘‘agreements to recommend,’’ set forth in Part 
IV, are here omitted. 
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forth in such an instrument, the preliminary or relatively minor character 
of the obligations assumed is juridically irrelevant: the important legal 
consideration is the fact that international law assigns legal force and 
effect to an instrument recording agreements between authorized repre- 
sentatives of states and attested by them through signature. The recipro- 
eal rights and obligations inherent in the expression of such agreements are 
thus legally binding according to their tenor. 


RELATED DECLARATIONS, UNILATERAL AND JOINT 


Another agreement of great significance remains to be noted. Part V 
of the Final Act of London, entitled ‘‘Declaration by the German Federal 
Government and Joint Declaration by the Governments of France, United 
Kingdom and United States of America’’ reads in part as follows: 


The following declarations were recorded at the Conference by the 
German Federal Chancellor and by the Foreign Ministers of France, 
United Kingdom and United States of America. 


Declaration by German Federal Republic 


The German Federal Republic has agreed to conduct its policy in 
accordance with the principles of the Charter of the United Nations 
and accepts the obligations set forth in Article 2 of the Charter. 

Upon her accession to the North Atlantic Treaty and the Brussels 
Treaty, the German Federal Republic declares that she will refrain 
from any action inconsistent with the strictly defensive character of 
the two treaties. In particular the German Federal Republic under- 
takes never to have recourse to force to achieve the reunification of 
Germany or the modification of the present boundaries of the German 
Federal Republic, and to resolve by peaceful means any disputes 
which may arise between the Federal Republic and other States. 


Declaration by the Governments of United States 
of America, United Kingdom and France 


The Governments of the United States of America, the United King- 
dom of Great Britain and Northern Ireland and the French Republic, 

Being resolved to devote their efforts to the strengthening of peace 
in accordance with the Charter of the United Nations and in par- 
ticular with the obligations set forth in Article 2 of the Charter. 

[Here follow provisions from Art. 2, pars. 3-6, of the Charter] 


Take note that the German Federal Republic has by a Declaration 
dated October 3rd [1954] accepted the obligations set forth in Article 
2 of the Charter of the United Nations and has undertaken never to 
have recourse to force to achieve the reunification of Germany or the 
modification of the present boundaries of the German Federal Repub- 
lic, and to resolve by peaceful means any disputes which may arise 
between the Federal Republic and other States: 


DECLARE THAT 


1. They consider the Government of the Federal Republic as the 
only German Government freely and legitimately constituted and 
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therefore entitled to speak for Germany as the representative of the 
German people in international affairs. 

2. In their relations with the Federal Republic they will follow 
the principles set out in Article 2 of the United Nations Charter. 


7. They will invite the association of other member States of the 
North Atlantic Treaty Organisation with this Declaration.* 


The complementary nature and related form of these declarations re- 
corded in the signed Final Act of London clearly suggest an intention 
to establish thereby contractual obligations under international law. The 
parties to the agreement so concluded are the German Federal Republic, 
on the one hand, and, initially, the United States, the United Kingdom 
and France, on the other. By the terms of the agreement, the German 
Federal Republic, although not a Member of the United Nations, ‘‘has 
agreed’’ with the United States, the United Kingdom and France to 
conduct its policy towards all states in accordance with the principles of 
the United Nations Charter, and ‘‘accepts the obligations’’ set forth in 
Article 2 of the Charter, inter alia, to settle its international disputes by 
peaceful means, to refrain from the threat or use of force, to assist the 
United Nations in action it takes in accordance with the Charter, etc. 

At Paris, paragraph 7 of the American-British-French Declaration made 
at London was implemented as indicated by the following: 


Resolution of Association with the Tripartite Declaration 
of October 3, 1954 *° 


THe NortH ATLANTIC CoUNCIL, 


Welcoming the declaration made in London by the Government of 
the Federal Republic of Germany on 3rd October, 1954, and the 
related declaration made on the same occasion by the Governments 
of the United States of America, the United Kingdom of Great Britain 
and Northern Ireland and the French Republic, 


Notes With Satisfaction that the representatives of the other Parties 
to the North Atlantic Treaty have, on behalf of their Governments, 
today ** associated themselves with the aforesaid declaration of the 
Three Powers. 


Confirmation of the contractual nature of the obligations assumed by 
the German Federal Republic at London is also indicated in the preamble 
to the Protocol to the North Atlantic Treaty on the Accession of the 
Federal Republic of Germany, signed at Paris, October 23, 1954, by rep- 
resentatives of Belgium, Canada, Denmark, France, Greece, Iceland, Italy, 
Luxembourg, The Netherlands, Norway, Portugal, Turkey, the United 
Kingdom and the United States.** The preamble states, in part, that: 


49 Ibid., pp. 16-18. Secretary of State Dulles later referred to these related declara- 
tions as ‘‘an exchange of declarations.’’ Department of State Bulletin, Vol. 31, No. 
806 (Dee. 6, 1954), p. 853. 

50 London and Paris Agreements, 1954, p. 36. 
51 No date is indicated. 
52 London and Paris Agreements, 1954, pp. 30-31. 
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The Parties to the North Atlantic Treaty ... 


Having noted that the Federal Republic of Germany has by a 
declaration dated 3rd October, 1954, accepted the obligations set 
forth in Article 2 of the Charter of the United Nations and has under- 
taken upon its accession to the North Atlantic Treaty to refrain from 
any action inconsistent with the strictly defensive character of that 


Treaty, and 
Having further noted that all member governments have associated 


themselves with the declaration also made on 3rd October, 1954, by 
the Governments of the United States of America, the United King- 
dom of Great Britain and Northern Ireland and the French Republic 
in connection with the aforesaid declaration of the Federal Republic 


of Germany, 
agree (by Article 1) to invite the Federal Republic to accede to the North 
Atlantic Treaty ‘‘upon the entry into force of the present Protocol.’’ 

It would thus appear that contractual obligations have been assumed by 
the German Federal Republic towards fourteen states to conduct her 
foreign policy towards all states—whether or not Members of the North 
Atlantic Treaty Organization or of the United Nations—in accordance with 
the principles and obligations set forth in Article 2 of the United Nations 
Charter. In return, the NATO Powers—two of which (Italy and Portu- 
gal) are not Members of the United Nations—have declared that in their 
relations with the Federal Republic of Germany—likewise not a Member 
of the United Nations—they will follow the principles set out in Article 2 
of the Charter.** 


In conclusion, it may be stated that whatever legal force and effect 
particular provisions of the London Final Act may possess depends upon 
the fact that the London Final Act is, generically, a treaty—a formal in- 
strument of agreement attested and signed on behalf of the parties thereto 
by which they establish relations under international law between them- 
selves. The problems arising as to the legal significance of particular 
declarations, arrangements, agreements and decisions recorded therein 
stem in part from the uneven drafting of the instrument, some provisions 
being more formally drafted and precise than others, and in part from the 
fact that the Final Act contains no indication as to when it or the agree- 
ments recorded in it shall enter into force. As to the Final Act itself, the 
problem is easily resolved: not being subject to ratification, it entered into 
force as an instrument of international law on the date of signature. 

The foregoing analysis has led the writer to the conclusion that the 
related declarations by which Germany undertook to conduct its policy in 
accordance with the principles of the United Nations Charter and certain 


53 Comparable obligations with reference to Art. 2 of the Charter were assumed by 
Japan—likewise not a Member of the United Nations—and other states, by Art. 5 of 
the Treaty of Peace with Japan, signed at San Francisco, Sept. 8, 1951. T.I.A.S., No. 
2490. They were immediately made operative in relation to the Korean situation by 
an exchange of notes of the same date. Ibid., pp. 171-173; this JourNaL, Supp., Vol. 
46 (1952), pp. 73, 88-90. 
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states took note thereof, and the comparable declaration, of which note 
was also taken, not to manufacture atomic and certain other weapons, 
were legally effective as of the entry into force of the Final Act. With 
more hesitation, the writer reached the same conclusion with reference 
to the specific and authorized British undertaking to maintain certain 
troops on the Continent, the contractual nature of the undertaking being 
implied from the terms employed and circumstances throwing light on its 
formulation and reception. The less precisely phrased ‘‘agreed arrange- 
ments’’ to implement the Brussels Treaty Organization and the ‘‘agree- 
ments to recommend’’ implementation of the North Atlantic Treaty Organ- 
ization appear to set forth legal obligations in the sense that certain parties 
to the London Final Act contracted with each other to elaborate and 
implement certain principles upon which the Final Act states that they 
had reached agreement. Other provisions of the Final Act—like the 
Declaration of Intent—appear to involve no commitments of a legal nature. 

No one will question the fact that weighty decisions were made at 
London, that agreements were reached after controversial discussion and 
recorded in the London Final Act. The opinion, sometimes advanced with 
reference to the interpretation of legal instruments like the United Nations 
Charter, that ‘‘political’’ treaties should not be subjected to rigid juridical 
analysis rests upon a misconception and is belied by the practice of states. 
All treaties are the expression of policy in the form of a legal transaction. 
The political purposes of an instrument to which international law assigns 
legal force and effect may illuminate its meaning but provide no substitute 
for analysis of the terms of agreement as expressed in the instrument. 


REGIONAL ORGANIZATIONS: A UNITED 
NATIONS PROBLEM 


By GERHARD BEBR 


Visiting Lecturer in Law, Yale Law School 


I. WorLtp COMMUNITY INTERESTS AND THE DEVELOPMENT OF 
REGIONAL ORGANIZATIONS 


The development of various regional organizations may seem a paradox 
in the light of the present interdependencies of the world community and 
its increasing common interests. The growing intensity of this inter- 
dependence, so forcibly demonstrated by the concept of collective security, 
ealls for a truly universal organization.* ‘A regional organization by it- 
self, however extensive and efficient it may be, could hardly meet and 
resolve global problems, such as control of atomic energy, and subserve 
the best interests of the world community as a whole. Y” 

Regional organizations may further the security interests of the world 
community, provided they be placed under the exclusive authority of the 
world organization which is powerful enough to assert its supremacy.’ 
But a strict centralization, even if attainable, would be hardly desirable. 
Despite the increasing ‘‘universality’’ of many interests which require con- 
sideration and decision by a world organization, their implementation can 
be conveniently left to subordinated regional bodies. 

Under optimal conditions the world authority would not only determine 
the existence of a situation justifying an action by a regional organiza- 
tion, but would also authorize and terminate it. Any exception to this 
highly centralized decision-making process would in principle weaken and 
disintegrate the authority of the world organization. Thus regional or- 
ganizations would represent centers of power delegated by a world organ- 
ization. However, such a decentralization could operate to the benefit of 
the world community only if there would be a considerable differentiation 
between the power of the world organization on one side and of the re- 
gional organizations on the other. 

The United Nations Charter in general follows this pattern. It attempts 
to place regional organizations within the framework of the world organi- 
zation. This is demonstrated by its Article 47 which contemplates the 
formation of a Military Staff and possibly of regional subcommittees,‘ and 


1 Eagleton, Forces That Shape Our Future (1945), pp. 122-123. 

2See, however, Royal Institute of International Affairs, International Sanctions 
(1938), pp. 135-136. 

8 Cf. the proposal of the Norwegian Government on an improved application of the 
principles of the Covenant, League of Nations Official Journal, Spec. Supp. 154 (1936. 
VII. 9; Off. No. A.31.1936. VII), p. 13. 

4 Art. 47, par. 4; Report of Commission III/3 on Ch. VIII B, UNCIO, Vol. 12, p. 
512; see further, ibid., p. 561. 
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also by the agreements to be concluded between the Security Council and 
Member States (or groups of them) concerning their contribution of armed 
forces. Chapter VIII of the Charter dealing with regional arrangements 
is, of course, the most conspicuous evidence of this effort. 

These provisions point to the potentialities of regional organizations as 
a means of maintaining international peace and security. “However, since 
Article 43 has never been implemented (keeping theoretically in operation 
the transitional security arrangements of Article 106 authorizing the 
United Kingdom, the Soviet Union, the United States and France to act 
jointly on behalf of the Organization) ,®° adequate power has not been con- 
ferred upon the Security Council. The disunity among permanent mem- 
bers has been primarily responsible for the ineffectiveness of the Organi- 
zation, thus effectually frustrating any effort to grant such power to the 
United Nations. 

When the world organization becomes paralyzed and impotent, states 
tend to seek in regional organizations the security they are unable to find 
on a global basis. Under such conditions the nature and function of a 
regional organization undergo a notable change. Unable to serve the 
world community through the world organization, it turns instead to its 
widest possible region comprising the degree of common interests required 
for the formation of an organization of its own. 

The United Nations Charter deals primarily with regional security 
organizations and arrangements. For this reason the following discussion 
is limited to the relation of such regional organizations to the United 
Nations, leaving aside the numerous European economic and social organ- 
izations such as the Council of Europe,’ the Organization for European 
Economic Cooperation and the European Coal and Steel Community.’ 


II. THe RELATION BETWEEN WoRLD AND REGIONAL ORGANIZATIONS 
A. Formal Law 


Both world organizations—the League of Nations and the United Na- 
tions—strongly emphasized universalism and consequently insisted on an 


5 Art. 43, par. 3; see also UNCIO, Vol. 12, p. 511. 

6 UNCIO, Vol. 12, pp. 402-403. 

7 For a general discussion of European organizations see Bindschedler, Rechtsfragen 
der europdischen Einigung (1954); Robertson, ‘‘The Council of Europe 1949-1953,’’ 
International and Comparative Law Quarterly, Vol. 3 (1954), pp. 235-255, 404420; 
Sgrensen, ‘‘The Council of Europe,’’ Yearbook of World Affairs, Vol. 6 (1952), pp. 
75-97. 

8 Szuldrzynski, ‘‘Legal Aspects of OEEC,’’ International and Comparative Law 
Quarterly, Vol. 2 (1953), pp. 579-595; Adam, L’Organisation Européenne de Co- 
opération Economique (1949). 

9 Bebr, ‘‘The European Coal and Steel Community: A Political and Legal Innova- 
tion,’’? Yale Law Journal, Vol. 63 (1953), pp. 1-43; Bebr, ‘‘Labor and the Schuman 
Plan,’’ Michigan Law Review, Vol. 52 (1954), pp. 1007-1022. 

10 McDougal, ‘‘Law and Power,’’ this JouRNAL, Vol. 46 (1952), pp. 102-114; also 
his ‘‘ International Law, Power and Policy: A Contemporary Conception,’’ in Hague 
Academy of International Law, Recueil des Cours, Vol. 82 (1953), pp. 137-258. 
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unlimited, supra-ordinated position with regard to regional organizations. 
In both eases, this attitude was in time modified. The insertion of Article 
21 of the Covenant resulted from the pressure of the American Republics, 
as did the inclusion of Article 51 of the Charter concerning self-defense. 

Wilson’s universalism and profound dislike for any regional organiza- 
tion within the League ‘'—fearing that such a regional trend might revive 
the old alliance system and wreck the world organization—were mainly re- 
sponsible for the failure of the League Covenant to formulate the ‘‘global- 
regional’’ relation in an adequate manner. Except for Article 21 which 
merely permitted regional organizations, the Covenant did not attempt to 
formulate their relation to the world organization.’* In 1921 the Com- 
mittee Regarding Amendments to the Covenant submitted a new draft of 
Article 21 based mainly on Czechoslovak and Chinese drafts: 


Agreements between Members of the League tending to define or com- 
plete the engagements contained in the Covenant for the maintenance 
of peace, or the promotion of international cooperation, may not only 
be approved by the League, but also promoted and negotiated under 
its auspices, provided these agreements are not inconsistent with the 
terms of the Covenant.'® 


This proposal, which would have entrusted the League of Nations with 
considerable authority and control in the formation of new regional 
organizations,** was, however, rejected by the League’s Assembly,** as 
were several similar drafts submitted to the 1945 San Francisco Con- 


ference.*® 
Because of a complete lack of any provision in the Covenant formalizing 


the relation of regional organizations to the world institution, none of the 
regional organizations of that period stood in a clearly defined relation to 
the League. The Charter of the United Nations represents an advance in 
this respect." The Charter provisions disclose an attempt to relate the 
regional organizations to the world organization and to reconcile the 
principles of universalism and regionalism. 


11 Seelle, Une Crise de la Société des Nations (1927), pp. 166-171; Yepes, ‘‘ Les 
accords régionaux et le droit international,’’ Hague Academy, Recueil des Cours, Vol. 
71 (1947), p. 257. 

12 For comments, see Schiicking-Wehberg, Die Satzung des Vélkerbundes (2nd ed., 
1924), pp. 669-680; Ray, Commentaire du Pacte de la Société des Nations (1930), pp. 
568-589; Yepes-da Silva, Commentaire Théorique et Pratique du Pacte de la Société des 
Nations, Vol. III (1939), pp. 97-171. 

18 League of Nations, Report to the Second Assembly on the Work of the Council 
and on the Measures Taken to Execute the Decisions of the First Assembly (A.9.1921), 
p. 66. 

14 For the argument of the Czechoslovak proposal, see League of Nations, Record of 
the Second Assembly, Plenary Meetings, Oct. 2, 1921, p. 707; cf. also Scelle, op. cit., 
pp. 183-188. 

15 League of Nations Official Journal, Spec. Supp. No. 6 (Oct. 21, 1921), p. 15. 

16 Proposal of Cuba, UNCIO, Vol. 12, p. 772, and of New Zealand, ibid., p. 779. See 
further Joint Draft Amendment to Chapter VIII C of the Dumbarton Oaks Pro- 
posals submitted by Chile, Colombia, Costa Rica, Ecuador and Peru, ibid., p. 771. 

17 Liang, ‘‘Regional Arrangements and International Security,’’ Grotius Society, 
Transactions, Vol. 31 (1946), p. 221. 
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In the present study the term ‘‘regional organization’’ is used in a very 
broad sense ; it covers not only regional arrangements and regional agencies 
‘‘within the meaning of Chapter VIII,’’ but also regional organizations 
based on collective self-defense as referred to in Article 51. The Dumbar- 
ton Oaks Proposals, which served as a basis for the discussions at the San 
Francisco Conference, outlined the basic concept of regional arrangements 
and agencies within the United Nations. Advancing the thesis of the pri- 
mary responsibility of the Security Council for maintaining peace and 
security, the Proposals placed regional arrangements under the absolute 
supremacy of the Security Council. Paragraph 2, Chapter VIII, Section 
C, declared that ‘‘no enforcement action should be taken under regional 
arrangements or by regional agencies without the authorization of the 
Security Council,’’ a provision which Article 53 of the Charter literally 
reproduces. 

Though the Proposals rightly assumed this primary responsibility of 
the Security Council, they could not formulate a precise relation of re- 
gional agencies to the Security Council, for no agreement on its voting 
procedure could be reached at Dumbarton Oaks. At the San Francisco 
Conference doubts had already arisen as to the feasibility of the Security 
Council voting procedure agreed on by the Big Three at Yalta. The fear 
that a possible stalemate of the Security Council, caused by the veto power 
of a permanent member, might cripple the functioning of regional arrange- 
ments finally led to a provision safeguarding the right to individual and 
collective self-defense. Thus the unified concept of a regional arrange- 
ment was split and there ultimately resulted regional organizations based 
on collective self-defense under Article 51. 

To fully comprehend the significance of Article 51, an analysis of the 
essential provisions of Articles 52-54 is required. Article 52 approves of 
‘‘regional arrangements or agencies for dealing with such matters relating 
to the maintenance of international peace and security as are appropriate 
for regional action, provided that such arrangements or agencies and their 
activities are consistent with the Purposes and Principles of the United 
Nations.’’ In return, however, the Charter commits the members of such 
regional arrangement or agency to settle their local disputes peacefully 
through regional institutions. To qualify as a ‘‘regional arrangement’’ 
within the meaning of Chapter VIII, a regional organization must provide 
for an adequate mechanism for settling local disputes.'® 

The unlimited subordination of ‘‘the regional arrangements or regional 
agencies’’ to the Security Council is disclosed by Article 53, stating that 
*‘The Security Council shall, where appropriate, utilize such regional ar- 
rangements or agencies for enforcement action under its authority... .’’ 
It follows that ‘‘no enforcement action shall be taken under regional ar- 
rangements or by regional agencies without the authorization of the Se- 
curity Council .. .’’ (Article 53, par. 1) except action directed against 
a former enemy state and its aggressive policy. This exception is granted 


18 Kelsen, ‘‘The North Atlantic Treaty and the Charter of the United Nations,’’ 
Acta Scandinavia Iuris Gentiwm, Vol. 19 (1949), p. 42. 
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‘‘until such time as the Organization may, on request of the Governments 
concerned, be charged with the responsibility for preventing further ag- 
gression by such a state.’’ *® 
This position of the Security Council is emphasized even more by Article 
54, which states: 
The Security Council shall at all times be kept fully informed of ac- 


tivities undertaken or in contemplation under regional arrangements 
or by regional agencies for the maintenance of international peace and 


security.” 

Thus a failure of the Security Council to act, for whatever reason, would 
frustrate any possible defense by a regional organization even in case of 
an emergency. The question became of particular concern to several Latin 
American States, which shortly before the San Francisco Conference had 
agreed in the Act of Chapultepec upon the defense of the Western Hemis- 
phere. They feared that the objectives of this Act would be frustrated 
by the inactivity of the Security Council.” 

To remedy this situation, various proposals were submitted at San Fran- 
cisco calling for (a) a limited modification of the voting procedure of the 
Security Council (only with regard to questions pertinent to Chapter 
VIII) ; (b) the insertion of a special provision explicitly recognizing the 
right of self-defense; or (c) a combination of both. 

Belgium proposed that dissenting votes of permanent members of the 
Council, not parties to such arrangements or agencies, ought not to impair 
the validity of the decisions of the Council in this respect.”* 


Similarly, the Australian Delegation, which was strongly opposed to the 
Yalta voting formula of the Security Council,** suggested that in matters 
relating to actions of regional agencies ‘‘{[A] decision of the Security 
Council shall require the affirmative vote of seven Members, including at 
least three of the permanent Members.’’** Apparently the Australian 


19 Art. 53(1). It is suggested that not a mere admission of an ex-enemy state to 
the United Nations but assumption of responsibilities by the Organization toward 
such a state would end the exception. Cf. Kelsen, The Law of the United Nations 
(1950), p. 813. Similarly Senate Foreign Relations Committee, Hearings on the 
United Nations Charter (79th Cong., 1 Sess., 1945), p. 303. See, however, Bentwich- 
Martin, A Commentary on the Charter of the United Nations (1950), p. 114, taking 
an opposite view. 

20 Bentwich-Martin, op. cit., p. 115, interpret this provision broadly. Similarly, 
Beckett, The North Atlantic Treaty, the Brussels Treaty and the Charter of the United 
Nations (1950), pp. 16-18. See also Austin’s statement before the Senate Foreign 
Relations Committee, Hearings on the North Atlantic Treaty (8lst Cong., Ist Sess., 
1949), pp. 137-138, discussing Art. 54: ‘‘ Now then, can this reasonably be interpreted 
that we turn over to the Security Council at any time, under any pretext, information 
that would convert and reverse this into self-injury and mutual damage? No. That 
would be a very unreasonable interpretation.’’ 

21 Kunz, ‘‘ Individual and Collective Self-Defense in Article 51 of the Charter,’’ this 
JOURNAL, Vol. 41 (1947), pp. 872-874. 22 UNCIO, Vol. 12, p. 767. 

28 Evatt, The United Nations (1948), pp. 22-26; see also Evatt’s statement in 
Commission III, UNCIO, Vol. 11, pp. 121-129. 

24 UNCIO, Vol. 12, p. 766; see also the proposal of Venezuela, ibid., p. 784. 
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Delegation did not consider even this modification satisfactory, for it pro- 
posed that: 


If the Security Council does not itself take measures, and does not au- 
thorize action to be taken under a regional arrangement or regional 
agency, for maintaining or restoring international peace, nothing in 
this Charter shall be deemed to abrogate the right of the parties to any 
arrangement which is consistent with this Charter to adopt such meas- 
ures as they deem just and necessary for maintaining or restoring in- 
ternational peace and security in accordance with that arrangement.”* 


The French amendment to the Dumbarton Oaks Proposals took a similar 
viewpoint : 


It is incompatible with the conditions of security of some States, which 
demand immediate action, to defer, until such time as the Council has 
reached a decision, emergency measures for which provision is made, 
in the case of contingencies, by treaties of assistance concluded between 
Members of the Organization and filed with the Security Council.** 


As early as 1938, M. Boncour had recognized this problem, stating: 


It is impossible, however, to ignore the experience acquired and the 
suddeness with which a violent conflict may break out. Following 
the example set by the Locarno Agreement, flagrant aggression should 
give the States parties to regional pacts the means of defending each 
other immediately, the Council’s right being reserved.*’ 


The concept underlying this analysis is identical with the idea expressed 
in Article 51 of the Charter. It was this desire to find ‘‘means of taking 
action on the very day, the very hour or minute when brutal aggression 
is committed’’—as it was eloquently expressed by Boncour,** which finally 
led to the insertion of Article 51. ‘‘We here recognize,’’ stated the late 
Senator Vandenberg, who was largely responsible for the formula of 
Article 51,”* ‘‘the inherent right of self-defense, whether individual or col- 
lective, which permits any sovereign state among us or any qualified 
regional group of states to ward off attacks pending adequate action by 
the parent body.’’ *° 
The final text of Article 51 states: 


Nothing in the present Charter shall impair the inherent right of in- 
dividual or collective self-defense if an armed attack occurs against a 
Member of the United Nations, until the Security Council has taken 
the measures necessary to maintain international peace and security. 
Measures taken by Members in the exercise of this right of self-defense 
shall be immediately reported to the Security Council and shall not in 


28 UNCIO, Vol. 12, p. 766; Evatt, op. cit., pp. 28-29. Cf. also The Parliament 
of the Commonwealth of Australia, Report by the Australian Delegates on the United 
Nations Conference on International Organization (1945, No. 24), pp. 26-27. 

26 UNCIO, Vol. 12, p. 777. 

27 League of Nations, Report of Special Committee Set up to Study the Application 
of the Principles of the Covenant, with Annexes adopted by the Committee on Feb. 2, 
1938 (Off. No. A. 7. 1938. VII), p. 123. Emphasis added. 

28 UNCIO, Vol. 11, p. 59. 29 Evatt, op. cit., p. 29. 

80 UNCIO, Vol. 11, p. 53. 
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any way affect the authority and responsibility of the Security Council 
under the present Charter to take at any time such action as it deems 
necessary in order to maintain or restore international peace and 
security. 


Although Article 51 was developed within Chapter VIII, it was ulti- 
mately placed under Chapter VII.** Such a location grants a certain 
autonomy in case of an armed attack. Subsequently, it was felt that 
there was no justification to deny the right of self-defense even to indi- 
vidual Members, as revealed by the summary report of Subcommittee 
III(4) A: 


The view was expressed that no doubt could be entertained that the 
additional paragraph, relating to the individual or collective right to 
self-defense against armed attack, recommended by the Committee for 
insertion as a new Section D to Chapter VIII, was all embracing and 
that its application was by no means restricted to regional arrange- 
ments.®? 


The wording of Article 51 itself confirms this viewpoint, for it avoids the 
expression ‘‘regional arrangements or regional agencies’’ altogether.* 
Moreover, its final location outside Chapter VIII enabled the formation of 
regional organizations free of any qualifications set forth by Chapter 
VIII.** 


31 Despite the proposal of Committee III/4, the Coordinating Committee, upon the 
recommendation of the Advisory Committee of Jurists, placed Art. 51 at the end of 
Chapter VII, arguing: ‘‘. .. the article should not be placed after Chapter VIII, 
as a separate section as Committee III/4 had proposed, because it might have the 
effect there of limiting the right of self-defense only to regional arrangements, thus 
depriving a state which was not a party to such arrangements of that right. Such a 
conclusion was clearly not to be permitted.’’ Cited in Memorandum of the State 
Department, ‘‘ Participation in the North Atlantic Treaty of States Not Members of the 
United Nations,’’ included in Senate Foreign Relations Committee, Hearings on North 
Atlantic Treaty (81st Cong., Ist Sess., 1949), p. 107. 

82 UNCIO, Vol. 12, p. 858. Emphasis added. 

83 Senate Foreign Relations Committee, Hearings on the Charter of the United Na- 
tions (79th Cong., Ist Sess., 1945), p. 304. 

34 Austin assumes that ‘‘the authority recognized in article 51 is not limited to reé- 
gional arrangements. . . . the phrase ‘collective self-defense’ contained in article 51 not 
only relates to regional but also to any group action that may be taken for purposes 
of collective self-defense.’’ Senate Foreign Relations Committee, Hearings on the 
North Atlantic Treaty (cited above, note 20), p. 95. Dinh, ‘‘La légitime défense 
d’aprés la Charte des Nations Unies,’’ in Revue Générale de Droit International Public, 
Vol. 52 (1948), p. 245. 

Fox, in his article ‘‘Collective Enforcement of Peace and Security,’’ in American 
Political Science Review, Vol. 39 (1945), p. 979, goes so far as to state that ‘‘the 
authorization in Article 51 of ‘collective self-defense’ would even permit the formation, 
without contravening the provisions of the Charter, of a world-wide coalition against a 
great-power violator of the peace.’’ Sir Alexander Cadogan made a similar prescient 
statement before the Security Council: ‘‘As the Charter now stands ... any one of 
the permanent members of the Council, by exercising its vote, could arrest the move- 
ment of the United Nations Forces. There is, unfortunately, no way out of that. The 
only answer—and it is admittedly only a partial answer—is provided by Article 51 
of the Charter. If any one of the permanent members, guilty of a breach of the 


REGIONAL ORGANIZATIONS: A UNITED NATIONS PROBLEM 173 


Article 51 thus assumed a reasonably broad approach to the question of 
self-defense; it preserved the inherent right of self-defense of a state 
directly attacked.*® Moreover, because of their common concern and soli- 
darity,® all states which are threatened by aggression, though not directly 
attacked, are recognized as possessed of a right of collective self-defense.*" 

Although Article 51 speaks of an ‘‘armed attack . . . against a Member 
of the United Nations,’’ even a strict interpretation of this provision could 
not disqualify a non-Member State from participating in a regional or- 
ganization.** No provision in the Charter would forbid such a state to 
render assistance, in case of an armed attack, to another state participant 
in a regional organization and Member of the United Nations. The only 
doubtful point is whether a non-Member of the United Nations which par- 
ticipates in a regional organization may, in case of an armed attack, invoke 
the right of collective self-defense, and thus claim the assistance of the 
regional organization in conformity with Article 51. The general purpose 
of the Charter appears to warrant such an appeal for help.*® 

Statements have been made denying the right of the United Nations 
Members to form any regional organization in advance of armed attack 
and make appropriate military preparations on the basis of the right of 
collective self-defense. The Soviet note protesting the conclusion of the 
North Atlantic Treaty argued along those lines in its attempt to show the 
incompatibility of the NATO with the United Nations Charter.*® Such 
‘‘reasoning’’ is clearly untenable, given the present development of the 
technology of war. There is no indication, either in the Charter or the 
discussions, which would even remotely support such a view.** 

The individual and collective self-defense, which is preconditioned by 
the occurrence of an armed attack on one of the states of a regional organ- 


peace or of an act of aggression, were to call a halt to the United Nations force, the 
remainder of the United Nations would be entitled, under that Article, to take action 
against that Member.’’ Security Council, 2nd Year, Official Records (1947), p. 995. 

85 For a general discussion of the right of self-defense, see Giraud, ‘‘La théorie de 
la légitime défense,’’ Hague Academy of International Law, Recueil des Cours, Vol. 49 
(1934), pp. 691-865. 

8¢ Summary Report of the Fourth Meeting of Committee III/4 in UNCIO, Vol. 12, 
p. 680. 

87 For discussion of collective self-defense, see Kelsen, ‘‘Collective Security and 
Collective Self-Defense under the Charter of the United Nations,’’ this JOURNAL, Vol. 
42 (1948), p. 792. 

88 Art. 5(c) of the Japanese Peace Treaty recognizes that ‘‘Japan as a sovereign 
nation possesses the inherent right of individual or collective self-defense referred to in 
Article 51 of the Charter... .’’ Full text of the treaty in Dept. of State, Conference 
for the Conclusion of the Treaty of Peace with Japan, Record of Proceedings (Pub. 
4392); also in this JouRNAL, Supp., Vol. 46 (1952), p. 71. 

89 Kelsen, ‘‘The North Atlantic Treaty and the Charter of the United Nations,’’ in 
Acta Scandinavica Iuris Gentiwm, Vol. 19 (1949), p. 43, bases his argument on Art. 2 
(6) of the Charter; similarly Beckett, op. cit., p. 31. 

40 Soviet Memorandum of March 13, 1949. Full text in U.S.S.R. Information Bulle- 
tin, April 8, 1949, pp. 205-206. 

41 See, however, Schick, ‘‘The North Atlantic Treaty and the Problem of Peace,’’ 
in The Juridical Review, Vol. 62 (1950), p. 49, taking an opposite view. 
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ization, may be set in action at once without any authorization by the 
Security Council. Atomic warfare, however, makes this specific provision 
seem obsolete. Thus the United States Memorandum No. 3, ‘‘ Dealing 
with the Relations between the Atomic Development Authority and the 
Organs of the United Nations,’’ July 12, 1946, states: 


An ‘‘armed attack’’ is now something entirely different from what it 
was prior to the discovery of atomic weapons. It would therefore 
seem to be both important and appropriate under present conditions 
that the treaty define ‘‘armed attack’’ in a manner appropriate to 
atomic weapons and include in the definition not simply the actual 
dropping of an atomic bomb, but also certain steps in themselves 
preliminary to such action.** 


However justified this consideration may be, the danger of slipping from 
mere defense to preventive action is certainly present. 

The Charter is silent on the competence to determine the occurrence of 
an armed attack which justifies the taking of defense measures by the 
regional organization. The urgency and intention to secure quick and 
effective action against the attack would suggest that the regional organi- 
zation itself or its members are to decide thereon in the first instance.** 

Article 51 does not abolish the authority of the Security Council; it is 
only latent ‘‘until the Security Council has taken the measures necessary 
to maintain international peace and security.’’ It is evident, however, 
that if the Security Council takes no such measures the actions of the re- 
gional organizations may continue indefinitely; inaction of the Security 
Council cannot block the action of the regional organization. This is the 
most significant difference between regional organization based on Article 
51 and that placed within the meaning of Chapter VIII, which can begin 
an action only after a prior authorization by the Security Council. There 
the Council’s inaction means simultaneously the inaction of the regional 
organization. 

Regional organizations of Chapter VIII being under strict and close 
control of the Security Council appear as veritable organs of a world or- 
ganization. On the other hand, regional organizations based on Article 
51 are outside the direct control of the Council. The fact that most of 
the recent regional organizations are based on the latter is expressive of 
efforts to avoid their paralysis by the stalemate of the Security Council.“ 
Those regional organizations are ‘‘inside the {United Nations] Charter and 
outside the veto.’’ * 


42 Dept. of State, International Control of Atomic Energy, Growth of a Policy (Pub. 
2702), p. 164. 

43 Kelsen, ‘‘Collective Security and Collective Self-Defense under the Charter of 
the United Nations,’’ this JouRNAL, Vol. 42 (1948), p. 785. 

44 Cf. for example Thomas-Douglas Resolution (Senate Res. 52, 81st Cong., 1st Sess.). 
See also Armstrong, ‘‘Coalition for Peace,’’ Foreign Affairs, Vol. 27 (1948/49), pp. 
1-16, and his ‘‘ Regional Pacts: Strong Points or Storm Cellars?’’, ibid., pp. 351-368; 
similarly the United States note to the Soviet Union on the Japanese Treaty, Depart- 
ment of State Bulletin, Vol. 24 (1951), p. 66. 

45 Senator Vandenberg’s remark in the Senate Foreign Relations Committee, Hearings 
on the North Atlantic Treaty (cited above, note 20), p. 143. 
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The Uniting for Peace Resolution passed by the General Assembly in 
1950 ** may modify this autonomy and independence of regional organ- 
izations which utilize Article 51. In accordance with this resolution the 
General Assembly may, after the Security Council has failed, because of 
lack of unanimity among its permanent members, to exercise its primary 
responsibility in maintaining international peace and security, make ap- 
propriate recommendations to the Member States including the use of 
armed force. Prior to the Uniting for Peace Resolution a regional or- 
ganization could, in case of the Security Council’s failure to act, exercise 
its right of self-defense indefinitely and free from any United Nations 
interference and supervision. Would the General Assembly’s recommen- 
dation to take collective action terminate the defense measures of the 
regional organization and place it under the United Nations authority as 
would the binding decision of the Security Council to take measures which 
it had deemed necessary? This depends on the legal nature of a General 
Assembly recommendation. Although technically not binding on Mem- 
ber States, it has some legal effects.*7 It is conceivable that such a rec- 
ommendation might be used in an attempt to curb the independence of 
regional organizations and initiate some United Nations control over them. 


B. Actual Practice 


All spontaneously formed regional organizations seek to function within 
the framework of the United Nations, invoking specific Charter provisions 
Articles 51, 52-54, which represent the extremes within which the regional 
trend operates. The entire development, beginning with the Dunkirk 


Treaty of 1947 which is clearly within Chapter VIII, up to the North At- 
lantic Treaty and the emphatic and meticulous references of Secretary of 
State Acheson and of Ambassador Austin to Article 51, shows the predomi- 
nant trend of those relations. 


Dunkirk Treaty 


YThe Dunkirk Treaty between the United Kingdom and France * is the 
first to avail itself of the provisions of Chapter VIII of the Charter. It 
differs from all subsequent regional treaties in that it explicitly envisages 
actions against any renewed German aggression. Its preamble quotes 
Articles 49, 51, 52, 53 and 107 of the United Nations Charter. The treaty 
provides for mutual assistance either (a) within the meaning of Article 51 
in case of an armed attack by Germany; or (b) within the scope of Articles 
52-53 in case of a United Nations enforcement action taken against Ger- 
many in accordance with the Security Council’s authorization.*®, 


46 Res. 377 (V) A, General Assembly, 5th Sess., Official Records, Supp. No. 20 (1950), 
p. 10; this JouRNAL, Supp., Vol. 45 (1951), p. 1. 

47 Schachter, ‘‘ Problems of Law and Justice,’’ in Annual Review of United Nations 
Affairs, 1951 (Eagleton and Swift eds.), pp. 198-200; Sloan, ‘‘The Binding Force of 
a ‘Recommendation’ of the General Assembly of the United Nations,’’ in British 
Year Book of International Law, Vol. 25 (1948), pp. 25-33. 

48 Text in U.N. Treaty Series, Vol. 9 (1947), No. 132, p. 187. 

49 Beckett, op. cit., pp. 18-19. 
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Though omitting any reference to Article 54 of the Charter and failing 
to provide for settlement of local disputes, the Dunkirk Treaty is clearly 
within the regional arrangements contemplated by Chapter VIII of the 
Charter. Its characteristics as a regional organization, however, are ad- 
mittedly weakened by its considerable reliance on those exceptional Char- 
ter provisions covering the relations of the United Nations Members to 
former enemy states. The London Act of the Nine-Power Conference of 
October 3, 1954, which recommends that the North Atlantic Council admit 
the German Federal Republic into NATO,*° makes this discussion of the 
Dunkirk Treaty academic. 


Inter-American Treaty of Reciprocal Assistance 


v The 1947 Rio Treaty ** of the Inter-American Conference for the Mainte- 

nance of Continental Peace and Security is perhaps the only clear-cut 
regional arrangement of the type envisaged by Articles 52-54. The in- 
tention of the framers to relate the organization closely to the United 
Nations is obvious from the scrupulous compliance with the requirements 
of Chapter VIII.5? The conclusion of the treaty was intended to stress 
its close tie with the United Nations; thus the Secretary General of the 
United Nations, Trygve Lie, attended the Rio Conference and even de- 
livered an address there **—a noteworthy contrast with his silence on the 
occasion of receiving a copy of the North Atlantic Treaty.**, 

It is primarily Article 5 of the Rio Treaty which emphasizes the sub- 
ordination of the inter-American system to the authority of the Security 
Council by reference to Article 54. It reads: 

The High Contracting Parties shall immediately send to the Security 
Council of the United Nations, in conformity with Articles 51 and 54 
of the Charter of the United Nations, complete information concerning 
the activities undertaken or in contemplation in the exercise of the 
right of self-defense or for the purpose of maintaining inter-American 
peace and security. 


It might be erroneously construed that not only actions of self-defense 
already undertaken but also those which are merely contemplated must 
be reported to the Security Council. As to the enforcement actions, this 
phrasing corresponds to the requirement of Article 54; however, it would 
go beyond the commitment of Article 51, which requires an immediate 
report to the Security Council of only those measures of self-defense al- 
ready undertaken.*® 


50 Dept. of State, London and Paris Agreements, September—October, 1954, p. 15. 

51 Text in this JoURNAL, Supp., Vol. 43 (1949), pp. 53-58. 

52 Beckett, op. cit., p. 21. Cf. also Senator Vandenberg’s statement in Cong. Rec., 
Vol. 93 (1947), p. 11122. 

See, however, Stone, Legal Controls of International Conflict (1954), p. 259, who 
maintains that the Rio Treaty ‘‘based itself squarely on Article 51’’ without sub- 
stantiating his view. 

58 Department of State, Inter-American Conference for the Maintenance of Conti- 
nental Peace and Security, Report of U. S. Delegation (1948), pp. 4, 7. 

54 New York Times, Sept. 8, 1949, p. 11. 

55 Goodrich and Hambro, Charter of the United Nations (1949), p. 306, erroneously 
base the Rio Treaty on Art. 51: ‘‘. . . the parties to the Treaty undertake immediately 
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“None of the subsequent regional organizations state the compliance with 
Article 54 so clearly; on the contrary, every effort is made to avoid refer- 
ence to it, a fact indicating a shift toward regional organizations based on 
Article 51. Additional evidence which supports this assumption about the 
nature of the Rio Treaty are Articles 7 and 8 which provide measures to 
re-establish and maintain peace within the inter-American system. This 
is sometimes considered as a true mark of a regional organization. Article 
2 of the treaty stating the general commitments to settle local disputes is 
closely related to Article 52, paragraph 2 of the Charter, and shows an- 
other feature typical for a regional organization as envisaged by Chapter 
VIII. 

The simultaneous reference of the Rio Treaty to collective self-defense 
should not mislead us. Since the Rio Treaty rests upon Articles 52-54, 
its reference to Article 51 is merely subsidiary.*® 

Even the Charter of Bogota’ (of which the Rio Treaty is an integral 
part) ** contains a few but very affirmative references to the United Na- 
tions Charter. ‘‘Within the United Nations, the Organization of Amer- 
ican States is a regional agency,’’ declares its Article 1, which, of course, 
is a direct reference to Article 52, paragraph 1. Articles 20-23 of the 
Charter of Bogota as well as Articles 2, 50 and 51 of the American Treaty 
on Pacific Settlement, called ‘‘Pact of Bogota,’’ closely follow Article 52, 
paragraph 3, of the United Nations Charter providing for settlement of 
local disputes. 

_Since the Rio Treaty is in conformity with Articles 52-54, it may be 
concluded that it established a regional organization which was expected 
to operate under the authority of the United Nations and the Security 
Council in particular. Expectation may change, though, with the course 
of political development which affects the world organization. The recent 
Guatemalan case before the Security Council illustrates the changing re- 
lation of the Organization of American States toward the United Nations. 
Charging armed intervention, the Guatemalan Government ultimately 
shunned the Organization of American States and invoked the authority of 
the Security Council on the grounds of Articles 34, 35 and 39 of the 
Charter.*® During the course of events, Guatemala resorted to self-defense 
and informed the Security Council accordingly.*° The majority of the Se- 
curity Council’s members proposed to refer the issue as a dispute to the 


to send to the Security Council information concerning activities undertaken or in 
contemplation in the exercise of the right of self-defense under Art. 51.’’ The reference 
to reports on measures merely contemplated ought to be properly related to Art. 54. 
See, however, Beckett, op. cit., pp. 20-21. The Chairman of the Organization of 
American States, when requesting the Secretary General of the United Nations to 
transmit the copies of the Rio Treaty to the Security Council for its information, ex- 
plicitly referred to this requirement as being in compliance with Art. 54 of the Charter, 
Department of State Bulletin, Vol. 20 (1949), p. 316. 

56 Cf., however, Jessup’s address, ‘‘The Atlantic Community and the United Na- 
tions,’’ in Department of State Bulletin, Vol. 20 (1949), p. 489. 

57 Text in this JouRNAL, Supp., Vol. 46 (1952), pp. 43-66. 

58 Ibid., Art. 25. 5° U.N. Doc. 8/3232. 

60 U.N. Doc. 8/3238. 
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Organization of American States, arguing that Articles 33 and 52 prescribe 
that a dispute be first submitted to a regional agency for settlement.** Only 
in case of its failure, ran the argument, could the dispute be placed before 
the Security Council. The Soviet Union, however, insisted that ‘‘the 
Security Council should take immediate steps to end this aggression.’’ * 
Ultimately, the Security Council requested immediate cessation of hostil- 
ities, omitting any reference to the Organization of American States.* 

Of course, it is the Security Council and not the Member States which 
will decide whether a situation is a ‘‘dispute’’ or a ‘‘threat to the peace, 
breach of the peace or act of aggression.’’ While in the case of a dispute 
at least a temporary independence of the Organization of American States 
could be established, in the second instance the primary responsibility of 
the Security Council would prevail over the regional organization. For- 
mally the course of action is determined by the Security Council. In 
effect its acts reflect the policies of the majority of the Council’s members 
which will prompt the Security Council to tighten or loosen control over 
the regional organization. 

To treat a situation or even armed aggression as a mere dispute could 
possibly exclude, or at least minimize, United Nations action. This may 
be justifiably motivated by a fear that if a matter is before the Organiza- 
tion, a permanent member might misuse its veto for its own policy pur- 
poses which are contrary to the United Nations and further exploit the 
situation. For this reason a larger autonomy of regional organization is 
being claimed, as is well evinced by Ambassador Lodge’s statement: 


. . . the United Nations should be supplementary to and not a sub- 
stitute for or impairment of the tried and trusted regional relation- 
ships of their own. The United States . . . soberly believes that if 
the United Nations Security Council does not respect the right of the 
Organization of American States to achieve a pacific settlement of 
the dispute between Guatemala and its neighbors, the result will be a 
catastrophe of such dimensions as will gravely impair the future effec- 
tiveness both of the United Nations itself and of regional organiza- 
tions such as the Organization of American States. That is precisely 
what I believe to be the objective of the Soviet Union in this case... .* 


Brussels Treaty 


The Brussels Treaty * is a turning point in the development of the re- 
lation of regional organizations to the United Nations. The Western 
European Union is mainly built on the right of collective self-defense of 
Article 51 of the Charter, and practically disregards Chapter VIII. Ar- 
ticle IV of the Brussels Treaty states: 


61 United Nations Security Council, 9th Year, Official Records (1954), 675th Meeting, 
pp. 29, 32; New Zealand, ibid., p. 19; France, ibid., p. 16; Colombia, ibid., p. 15; Brazil, 
ibid., pp. 14-15. 

62 Ibid., p. 24. For further Soviet arguments see ibid., pp. 27, 28, 35. 

63 Security Council, 9th Year, Official Records (1954), 675th Meeting, p. 38. For 
details of the handling of the matter by the Inter-American Peace Committee of the 
Organization of American States, see its Report to the Security Council of July 13, 
1954, published as U.N. Doc. 8/3267. 64 Ibid., 676th Meeting, pp. 28-29. 

65 Text in this JouRNAL, Supp., Vol. 43 (1949), pp. 59-63. 
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If any of the High Contracting Parties should be the object of an 
armed attack in Europe, the other High Contracting Parties will, in ac- 
cordance with the provisions of Article 51 of the Charter of the United 
Nations, afford the Party so attacked all the military and other aid 
and assistance in their power. 


Article V recalls the phraseology of Article 51: 


All measures taken as a result of the preceding Article shall be imme- 
diately reported to the Security Council. They shall be terminated 
as soon as the Security Council has taken the measures necessary to 
maintain or restore international peace and security. 


Throughout the treaty not a single reference is made to Articles 52-54. 
The concept of enforcement action, i.e., an action under the authority of 
the Security Council and with its prior authorization so characteristic of 
Articles 52-54, is absent. Instead, the treaty makes only vague and 
indirect references to Chapter VIII. Thus, for example, Article VII, 
which commits the parties to hold consultation in the Council of the Or- 
ganization ‘‘with regard to the attitude to be adopted and the steps to 
be taken in the case of a renewal by Germany of an aggressive policy,’’ 
might suggest Articles 53 and 107 of the Charter. However, the treaty 
contains no specific provision for settling local disputes within the organ- 
ization itself, referring them to the International Court of Justice.®* All 
in all, it can be maintained that the Brussels Treaty Organization—despite 
its vague objectives remotely resembling a regional arrangement of Chap- 
ter VIII—is a regional organization based exclusively on Article 51 of the 
Charter. 


Vandenberg Resolution and the North Atlantic Treaty 


The Vandenberg Resolution and the North Atlantic Treaty * represent 
a definite shift from a regional organization operative within Chapter 
VIII. The underlying idea is nothing but individual or collective self- 
defense. The North Atlantic Treaty scrupulously adheres to this prin- 
ciple and carefully avoids any formulation which might suggest a remote 
reference to Articles 52—54.°* 

In compliance with Article 51 of the Charter, Article 5 of the North 
Atlantic Treaty sets forth, in the usual manner, the conditions under which 
collective self-defense becomes effective in the event of an armed attack 
against one of the parties to the treaty. It would seem to be the objec- 
tive of self-defense to restore the security of parties attacked. The treaty 


66 Art. VIII. 

67 Text in this JouRNAL, Supp., Vol. 43 (1949), pp. 159-162. Protocol regarding the 
Accession of Greece and Turkey to the North Atlantic Treaty, April 4, 1949, Cmd. 8407. 

68 Heindel-Kalijarvi-Wilcox, ‘‘The North Atlantic Treaty in the United States 
Senate,’’ this JouRNAL, Vol. 43 (1949), p. 639. Even a cursory analysis of the North 
Atlantic Treaty will disclose that there is no counterpart to a provision such as that of 
Art. 5 of the Rio Treaty and will refute the assumption that ‘‘the Rio Pact .. . es- 
tablished a precedent which has been used in developing the North Atlantic Pact... .’’ 
Cf. Key, ‘‘The Organization of American States and the United Nations: Rivals or 
Partners?’’, Department of State Bulletin, Vol. 31 (1954), p. 117. 
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conceives self-defense in broader terms as it purports ‘‘to restore and 
maintain the security of the North Atlantic area.’’ ® 

~ The commitment of Article 1 of the treaty ‘‘as set forth in the Charter 
of the United Nations’’ to settle by peaceful means any international dis- 
pute is superfluous; it reiterates merely the duties of the United Nations 
Members—and cannot be construed as an indirect reference to Article 
54, paragraph 2, of the Charter, since the treaty provides no machinery 
for settling local disputes. - 

“ The official statements and comments on the North Atlantic Treaty 
show a unique uniformity and disclose a resolute intention to keep it 
within the scope of self-defense and to dissociate it as distinctly as possible 
from the concept of ‘‘regional arrangements or regional agencies’’ of Ar- 
ticle 52 and following.” ~ 

‘ Thus Secretary of State Acheson stated on April 27, 1949, at the hear- 
ings before the Senate Foreign Relations Committee: 


We have no desire to get around anything whatever. Article 53 deals 
with a regional arrangement which has been set up, for whatever pur- 
pose it may be, and article 53 says that that regional arrangement shall 
not, itself, undertake positive coercive enforcement action against any 
country unless the Security Council asks it to do so. . . . Article 53 has 
nothing whatever to do with the right of self-defense, individual or 
collective. Therefore article 53 is not involved in our discussions in 
any way whatever.” 


‘Ambassador Austin made a similar statement: 


We are not in that objective of the treaty which functions under 
chapter VIII at all; are we? We are in article 51... .” 


Foreign Secretary Bevin, commenting on the North Atlantic Treaty in 
the House of Commons, stated no less emphatically : 


The Treaty is not a regional arrangement under Chapter VIII of the 
Charter. The action which it envisages is not enforcement action in 
the sense of Article 53 of the Charter at all. The Treaty is an arrange- 
ment between certain states for collective self-defense as foreseen by 
Article 51 of the Charter. It is designed to secure the Parties against 
aggression from outside until such time as the Security Council has 
taken the necessary measures.” 


The same tendency is discernible in the several proposed Congressional 
resolutions relative to the United Nations Charter, which are largely 
centered on Article 


69 Art. 5, par. 1. Emphasis added. 

70 Senate Foreign Relations Committee, Report on the North Atlantic Treaty (Exec. 
Rep. No. 8, 8lst Cong., 1st Sess., 1949), especially p. 15; see also ibid., pp. 7, 13, 21 
and 22. 

71 Senate Foreign Relations Committee, Hearings on the North Atlantic Treaty, op. 
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78 464 H. C. Deb. 5s., col. 2018. 

74 Senate Foreign Relations Committee, Report on the Revision of the United Na- 
tions Charter ... (No. 2501, 81st Cong., 2d Sess., 1950). 
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Neither the lack of geographic proximity of the parties ** nor the failure 
to comply with Articles 52-54 can deprive the North Atlantic Treaty of 
its character as a regional organization based exclusively on Article 51."¢ 


The Arab League 


Like the North Atlantic Treaty, the Collective Security Pact of the Arab 
League *" refers to Article 51 of the Charter and reiterates the familiar 
right of the Member States to individual and collective self-defense and 
their duty of informing the Security Council of defense measures under- 
taken.”* Although the Pact provides for defense preparations, no refer- 
ence is made to Article 54.7° This bears clear evidence of the unmis- 
takable intention to keep the Pact exclusively within Article 51. 


The Pacific Security Pact and the Southeast Collective Defense Treaty 


The Pacific Security Treaty between Australia, New Zealand and the 
United States (ANZUS Treaty) of 1951 *° and the recent Southeast Asia 
Collective Defense Treaty (SEATO Treaty) * take an identical stand 
towards the United Nations. Aside from their primitive institutional 
structure and weaker commitments to render mutual assistance in case of 
an armed attack,** both treaties follow the pattern of a regional organiza- 
tion set forth by the North Atlantic Treaty. The ANZUS and SEATO 
treaties implicitly base their relation to the United Nations on self-defense 
under Article 51 without any reference thereto.** Both treaties recognize 
the commitment to inform the Security Council immediately of the defense 
actions taken.** As to their termination, the ANZUS Treaty limits, in 
strict compliance with Article 51 of the Charter, such actions until the 
Security Council has taken ‘‘the measures necessary to restore and main- 
tain international peace and security.’’** The SEATO Treaty makes no 
similar provision. As it makes no reference to Article 51, this silence on 
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the termination of defense measures by the Security Council may be 
symptomatic of the intention to keep the treaty as much aloof from the 
United Nations as is politically feasible. 

It is of some import to note that the United States commitments under 
those treaties are not identical. The Understanding of the United States 
included in the SEATO Treaty limits the United States commitment pro- 
vided for in the event of an armed attack to Communist armed aggression 
only. Any other armed attack would obligate the United States merely 
to immediate consultation. The ANZUS Treaty on the other hand makes 
no distinction as to the nature and origin of an armed attack. Thus the 
United States commitment under the ANZUS Treaty is broader. 


The Balkan Union 


The Balkan Union formed in August, 1954, by Greece, Turkey and 
Yugoslavia ** brings an interesting variation to regional organizations uti- 
lizing Article 51 of the Charter.*’ Although strictly complying with this 
article, the Pact in an unmistakable way makes the termination of the 
parties’ defense measures dependent on the Security Council’s ‘‘ effectively 
applied measures mentioned in Article 51.’’** In contrast to other re- 
gional organizations which undertake to end their defense actions when the 
Security Council takes measures necessary to restore and maintain inter- 
national peace and security, the Pact is more straightforward. It ex- 
plicitly requires effective measures before terminating its action. This 
grants considerable leeway to the Union, for it would comprise not only 
a deadlocked Security Council but also its recommendations or even de- 
cisions which failed to be implemented and are thus void of practical 
effect. This freedom for defense action, understandable under the pre- 
vailing circumstances, seems somewhat compensated by the parties’ will- 
ingness to observe, on the basis of reciprocity, the General Assembly’s 
Resolution on Duties of States in the Event of the Outbreak of Hostilities.** 
The commitment of inviting the United Nations Peace Observation Com- 
mission to the area of conflict is particularly noteworthy. 


Soviet Regional Organization 


A comprehensive review of the relation of regional organizations to the 
United Nations requires also an examination of the Soviet regional or- 
ganization. Formally no such organization exists—a fact repeatedly 
stressed by numerous Soviet statements which attempt to disguise the 
actual state of affairs by pointing to the existence of mere bilateral mutual 
assistance treaties.°° Attention must be focused primarily on these bi- 
lateral treaties concluded between the Soviet Union and the satellites, or 
among the satellites themselves. 


86 Unofficial English translation reprinted in Supp. to this JouURNAL, below, p. 47. 
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90 Gromyko’s statement, General Assembly, 3rd Sess., Part II, Official Records, 
Plenary Meetings, Summary Record, 1949, p. 62. 
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The whole treaty system shows a striking uniformity in its formulation 
as well as its basic concept. Almost none of the satellite treaties fails to 
express the adherence of their signatories to the principles and purposes 
of the United Nations.** This holds true even for former enemy states. 
Here, however, the formal references stop. None of the treaties attempts 
to invoke specific provisions of the Charter. Almost without exception 
these treaties are directed against Germany, thus implicitly referring to 
Article 107 of the Charter. The relations of the United Nations Members 
to former enemy states are outside the Security Council’s authority. This 
exception applies, however, only to relations to former enemy states. Yet, 
most of the bilateral treaties are so broadly formulated as to be applicable 
not only against Germany ‘‘attempting to renew her policy of aggression’’ 
but also against any other state allying itself with Germany directly or 
in any other way in her potential aggressive policy.* 

Such phrasing is undoubtedly designed to extend the application of 
Article 107 even to relations with United Nations Members under the 
pretext of their direct or indirect association in Germany’s potential ag- 
gressive policy. Such a broad application of Article 107 curbing the 
authority of the Security Council is unjustified.** The article speaks only 
about ‘‘action in relation to any state which during the Second World War 
has been an enemy of any signatory to the Charter.’’ The assumption 
underlying those treaties is that such a direct or indirect association of a 
United Nations Member with Germany would justify an action under 
Article 107 and thus exclude the competence of the Security Council. By 
extending the exception of Article 107 even to relations with the United 
Nations Members concerned, the Soviets and their satellites claim freedom 
of action even in relation to Member States. , 

The proper manner would have been to invoke Article 51 against any 
state which associated with Germany and her possible aggressive policy. 
The Soviets, however, never did so. This failure in itself would, however, 
not be decisive if the treaties contained provisions for reports to the Se- 
curity Council on measures taken as a result of self-defense. But this is not 
the case. Judging from this, it is reasonable to assume that the Soviets 
would, in view of the advantages of Article 107 and of the commitments 
of Article 51, choose to carry out their actions through the escape clause 
of Article 107. This may be even more true if we realize that Article 51 
becomes operative only in case of an armed attack. The treaties of the 
Soviet regional organization suggest an attempt to go beyond the standard 

%1 The following satellite treaties avoid any reference to the principles of the Char- 
ter: Czechoslovak-Hungarian Treaty (1949), Bulgarian-Hungarian Treaty (1949). 
For their text, see Department of State, Documents and State Papers, 1948, No. 4, and 
1949, Nos. 12—13. 

92 Soviet-Rumanian Treaty, Art. 2; Soviet-Hungarian Treaty, Art. 1; Soviet-Bulgarian 
Treaty, Art. 2; Polish-Hungarian Treaty, Art. 1; Czechoslovak-Hungarian Treaty, Art. 
2; Czechoslovak-Bulgarian Treaty, Art. 3; Hungarian-Bulgarian Treaty, Art. 3. See 
Schapiro’s comment, ‘‘The Post-War Treaties of the Soviet Union,’’ in Yearbook of 
World Affairs, Vol. 4 (1950), pp. 139-140. 

93 Kulski, ‘‘The Soviet System of Collective Security Compared with the Western 
System,’’ this JourNaL, Vol. 44 (1950), p. 462. 
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of Article 51, as the variety of loosely-used expressions such as ‘‘involved 
in hostilities,’ ‘‘aggression,’’ ‘‘aggressive policy’’ indicates.** Formal 
compliance with the United Nations Charter would call for a reference 
to Article 107 in relation to the former enemy states, and to Article 
51 with regard to the United Nations Members. The Soviets seem to 
disregard this ‘‘subtle’’ difference by implicitly using Article 107 as a 
loophole. By such a formulation, those treaties are in conflict with the 
Charter insofar as they are directed against United Nations Members as- 
sociated with Germany. 


III. FuNcTION AND POTENTIALITY OF REGIONAL ORGANIZATIONS 


“For the near future the trend seems definitely set toward larger re- 
gional organizations. This is, in view of world interdependencies, by no 
means an ideal solution. For the time being, however, there seems no other 
choice left. In the long run, regional organizations may further the build- 
ing of an effective world organization provided the present perilous im- 
passe is not allowed to lead to a world conflict. Even under existing con- 
ditions regional organizations may promote the world community interests 
if they are able to combine the functions of affording military security 
and melioration of standards of living. / 

‘In their preliminary stage regional organizations represent a balancing 
of naked power with all its familiar effects. This immediate objective 
would be of doubtful value for the world community unless accompanied 
by long-term economic and social objectives pursued by regional organi- 
zations. Increased defense power together with the maximization of all 
values over a vast area might beneficially affect the entire world commu- 
nity and its political structure. 


The more primary needs are satisfied peacefully, the more psychologi- 
cal tensions subside, anxiety over food and security will diminish, and 
people will be less inclined to power politics. ... This venture in 
creating order and security for a long period to come and over a wide- 
spread area would diminish aggression, even were superpowers to 
undertake it for the usual reasons of mere expediency.* 


The expected effects of such a policy might fundamentally change the 
present bi-polar world and revitalize the United Nations. 


94 For a detailed analysis of the Soviet treaty system, see Kulski, loc. cit. 
95 Mannheim, Freedom, Power and Democratic Planning (1950), p. 75. 


SEDENTARY FISHERIES AND THE AUSTRALIAN 
CONTINENTAL SHELF * 


By D. P. O’ConNELL 
University of Adelaide 


The Australian proclamations of September 10, 1953,! claiming the 
continental shelf adjacent to the coasts of the Commonwealth and its 
Territories are interesting in several respects. They depart as to form 
from the British practice, and so suggest that the United Kingdom drafts 
have been found by the advisers to the Australian Government to be 
inadequate; they attempt for the first time to establish a specific rela- 
tionship between the shelf and sedentary fisheries; and they raise the 
novel and yet important question of the competence of an Administering 
Power to extend the boundaries of a Trust Territory. The proclama- 
tions were issued only after careful consideration of previous claims and 
the academic controversies they have generated, and one may conclude 
from the text that, since the International Law Commission reported 
on the subject, the concept.of the continental shelf and the character of 
the rights asserted in respect of it have crystallized, and that a definite 
pattern has now been set for future development of the law. 


I. BacKGROUND TO THE CLAIM 


The Australian pearling industry in the Timor and Arafura seas has 
a continuous history from the middle of the last century. As early as 
1851 operations were regularly being conducted from bases in the prin- 
cipal bays of the northwest coast of Australia, and these were extended 
during the next decade to the waters of Torres Strait. Since 1877 the 
headquarters of the Queensland pearl fishing industry has been located 
on Thursday Island. Neither Western Australia nor Queensland, how- 
ever, was constitutionally competent to institute an effective system of 
fishery control in the areas subject to pearling activities. Throughout 
the nineteenth century it was accepted that no colonial legislature could 
legislate extraterritorially, and this principle was interpreted by the 
Law Officers of the Crown, in a number of opinions from 1854 onwards, 
as limiting the operation of colonial fishery legislation to territorial 
waters, or outside them to persons domiciled in the colony.2 When 


*In this article British Year Book of International Law is cited as B. Y.; United 
Nations documents are cited by number only. 

1 Commonwealth of Australia Gazette, 1953, No. 56, p. 2563; printed in this JOURNAL, 
Supp., Vol. 48 (1954), p. 102. 

2In 1854 the Queen’s Advocate advised that foreigners would not be affected by 
whaling and sealing regulations outside the territorial waters of the Falkland Islands. 
Keith, Responsible Government in the Dominions (2nd ed., 1912), Vol. I, p. 373. 
Thereafter several opinions were delivered (e.g., 1855, Forsyth, Cases and Opinions on 
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Western Australia in 1886 instituted a licensing system with respect to 
pearl fishing, and imposed an export duty on pearl shell, the Law Officers 
in three opinions, the principal of which is dated August 10, 1888, 
advised that the legislation could not be enforced against persons fishing 
exclusively outside the three-mile limit. Pursuant to this advice West- 
ern Australia instructed its fishery protection officers to restrict the 
system to vessels pearling within territorial waters.‘ 

The incompetence of Western Australia was somewhat mitigated by 
the power delegated by the Imperial Parliament in 1885 to the Federal 
Council of Australasia to legislate for ‘‘fisheries in Australasian waters 
beyond territorial limits.’’* There remained doubts whether constitu- 
tionally this power would extend over foreign nationals outside the 
three-mile limit, and as the only immediate objective of a system of con- 
trol was the supervision of deep-sea divers from Singapore and other 
British colonies, it was considered wise to restrict the legislation of the 
Federal Council to ‘‘British ships and boats attached to British ships.’’ ® 
This restriction was accordingly incorporated in the two pieces of legis- 
lation of the Council extending the licensing system in 1888 to the waters 
around Queensland,’ and in 1889 to those around Western Australia.® 

The Acts of the Federal Council were preserved by the Commonwealth 
Constitution,? and were only repealed by the Commonwealth Pearl 
Fisheries Act of 1952.*° Accordingly, during this period of sixty years, 
conservation and licensing legislation of Queensland*™* and Western 


Constitutional Law, p. 217) in which there is some ambiguity concerning the overlap 
of international and constitutional law; e.g., in the opinions relating to the New- 
foundland fishing legislation given in 1863, 1866, 1888, 1889, and 1890, Law Officers’ 
Opinions, C. O., Vol. I, No. 154; Vol. II, No. 400, Vol. IV, Nos. 134, 163, 164, 166, 
168A, and 177. For the limitations on Newfoundland legislation, see Rhodes v. Fair- 
weather (1888), and Queen v. Delepine in Newfoundland Decisions (1897), pp. 321 and 
378. 

8 Law Officers’ Opinions, C. O., Vol. IV, Nos. 73 and 127. 

4 Papers of the Legislative Council of Western Australia, 1888, 2nd Sess., No. 26. 

548 & 49 Vict., c. 60, s. 15(¢). 

6 Law Officers’ Opinions, C. O., Vol. IV, No. 152. See the discussion of the relation- 
ship of the power to the British Merchant Shipping legislation by Goldie in 1 Sydney 
Law Review (1953) 87. 

7 The Queensland Pearl Shell and Béche-de-mer Fisheries (Extra-Territorial) Act, No. 
1 of 1888, s. 2. 

8 The Western Australian Pearl Shell and Béche-de-mer Fisheries (Extra-Territorial) 
Act, No. 1 of 1889, 8.19. See the discussion of the constitutional limitations in Federal 
Council Debates, 1889, p. 47, and in Parl. Pap. 1885, C. 4481. Similarly the Common- 
wealth Whaling Act applies only to ships registered in Australia, No. 62 of 1935. 

963 & 64 Vict., c. 12, clause 7. Sec. 51 (x) was virtually a repetition of the fishery 
power of the Federal Council. See Official Records of the National Australian Con- 
ventions Debates, Adelaide, 1897, pp. 776-778; Sydney, 1897, 2nd Sess., pp. 1073- 
1074; Melbourne, 1898, pp. 1855-1874, particularly p. 1857. 

10 No. 8 of 1952. 

11 Pearl Shell and Béche-de-mer Fishery Acts 1881-1931, 45 Vict., No. 2; 50 Vict., 
No. 2; 55 Vict., No. 29; 57 Vict., No. 7; 60 Vict., No. 32; 63 Vict., No. 3; 4 Geo. V, 
No. 12; 22 Geo. V, No. 10. Riesenfeld draws the conclusion that this legislation has 
operated over a wide area of high seas. Protection of Coastal Fisheries under Inter- 
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Australia ** operated in respect of both British and foreign vessels within 
territorial waters, and the system instituted by the Federal Council op- 
erated outside in respect of British vessels only. There is some evidence 
of control by the Australian Navy of the pearling activities of Dutch 
fishermen outside territorial limits, and there is at least one instance in 
1911 where three Dutch pearling schooners were arrested on the high 
seas.** No prosecutions seem to have been taken, however, and there 
was no occasion to revise the constitutional limitations that had orig- 
inally prevented the colonies from asserting control over the pearl beds. 
Nor, indeed, was there any effective pressure on the Commonwealth 
Government until the mid-1930’s to assert any exclusive rights. That 
pressure resulted from the activities in the years before the second 
World War of Japanese pearlers who took one and a half times as much 
pearl shell in one year as the amount estimated to be a maximum 
seasonal harvest, and whose activities in consequence occasioned serious 
anxiety for the future of the Australian pearling industry.™ 

The war afforded an opportunity for the oyster beds to rehabilitate 
themselves, and it was contemplated at the San Francisco Peace Con- 
ference that, pursuant to Article 9 of the Treaty of Peace with Japan, 
the Japanese Government would enter into contractual arrangements 
with the Australian Government to enable conservation measures to be 
taken. In 1952 the Commonwealth enacted two pieces of legislation 
authorizing the implementation by the executive of any agreed measures 
with respect to both high seas*® and sedentary fisheries** in waters to 
be proclaimed ‘‘ Australian waters.’’ However, while negotiations be- 
tween the Australian and Japanese governments were still in progress, 
Japanese pearlers resumed their prewar activities in the Arafura Sea, 
and during the 1953 season are reported to have taken 1,100 tons of 


national Law (1942), p. 170. This is based upon the widely accepted misconception 
that the maritime boundary of Queensland is the line drawn to define the islands forming 
part of the State. This line goes to the coast of Papua. The misconception appears 
in the memorandum submitted to the State Department by the United States Consul 
General in London in 1923 and reproduced in Hackworth, Digest of International Law, 
Vol. II (1941), p. 678; also in Cumbrae-Stewart’s article in 12 Journal of Comparative 
Legislation and International Law (1930) 299; in Goldie, loc. cit., p. 95, note; in 
Jessup, The Law of Territorial Waters (1927), p. 16; in Mouton, The Continental 
Shelf (1952), p. 140; and in the Reports of the Great Barrier Reef Committee, 1928, 
Vol. II, p. 97. The Law Officers, however, reported in 1863 and 1875 that the limits 
of Queensland did not extend over the sea, Law Officers’ Opinions, C. O., Vol. I, Nos. 
185, 190, Vol. III, No. 53; the Queensland courts have never admitted such a jurisdic- 
tion, Chapman v. Rose, [1914] Q.S.R. 302; D. v. Commissioner of Taxes, [1941] Q.S.R. 
218; and before the International Court in the Anglo-Norwegian Fisheries Case the 
United Kingdom, with the consent of the Commonwealth Government, denied the claim, 
Pleadings, Oral Arguments, Documents, Vol. II, p. 522. The Queensland legislation 
was, therefore, insufficient to found an exclusive right to the pearl beds. 

12 Pearling Act, 1912-24, 15 Geo. V, with amendments of 1928, 19 Geo. V, No. 7; 
1929, 20 Geo. V, No. 11; 1931, 22 Geo. V, No. 14; 1932, 23 Geo. V, No. 17; 1935, 26 
Geo. V, No. 20. 18 Goldie, loc. cit., p. 89. 

14H. of Rep. (Hansard), 1953, No. 1, p. 121. 

15 Fisheries Act, No. 7 of 1952. 16 Pearl Fisheries Act, No. 8 of 1952. 
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pearl shell, while the Australian harvest was only 170 tons. This sug- 
gested that the Japanese were, as a matter of policy, asserting an in- 
terest in the pearling grounds adverse to any exclusive claim that 
Australia might make during the negotiations. These were accordingly 
broken off in September, 1953, and the Commonwealth resolved upon 
unilateral action. 

Australia might have contented itself with asserting a proprietary in- 
terest in specific pearl beds themselves, and relied on the evidence of a 
century of continuous exploitation by Australians. Two inter-related 
factors appear to have militated against the assertion of a narrow claim 
of this character. The first was the indisputable fact that the pearl 
beds have been worked, without formal protest, by Malay and Indonesian 
native divers from time immemorial,’ and by Japanese at least since 
1935, and that the Australian legislation, although probably for consti- 
tutional reasons only, had expressly excluded foreign nationals from its 
operation. The second was a serious doubt concerning the true basis 
of such an interest. It is universally admitted that certain states do 
exercise sovereignty over pearl and sponge fisheries,'* but various ex- 
planations of the origin of their rights are current. The British Gov- 
ernment has defined the rights of Ceylon as based on ‘‘immemorial user,”’ 
‘‘uninterrupted and undisputed proprietorship,’’ and ‘‘long usage.’’ 
Australia has likewise, without making any specific claims, considered 
as exceptional to the regime of the high seas ‘‘sedentary fisheries for 
pearl oysters and beches-de-mer, etc., on certain portions of the sea bot- 
tom outside the three-mile limit, which, by long usage, have come to be 
regarded as the subject of occupation and property.’’ *° 

Does this imply, as some writers maintain, that prescription is recog- 
nized by the United Kingdom and Australia to be the basis of appro- 
priation of the sea bed?** Prescription, as traditionally conceived, would 


17 Serventy in Fisheries Newsletter, 9, No. 3 (1950), pp. 18-20; and in 6 The 
Australian Geographer (1952) 13. 

18 Tunis sponge fisheries: Smith, Great Britain and the Law of Nations, Vol. II 
(1935), p. 121; Granville Bay Fisheries: Gidel, Le Droit International Public de la 
Mer, Vol. I (1932), p. 489; Ceylon: Vattel, Droit des gens, Vol. I, Ch. 23, see. 287; 
Pearl Fisheries Ordinance, 1925, Riesenfeld, op. cit., p. 169; Sardinian coral beds: 
Fulton, The Sovereignty of the Sea (1911), p. 697; Irish Sea Oyster Fisheries: 31 & 32 
Vict., c. 45, s. 67, although there is no evidence that it was enforced against foreign 
nationals, Report from the Select Committee on Oyster Fisheries (1876), Vol. 8, p. 
166; British Counter-Case in the Behring Sea Arbitration, Parl. Pap., U. S., No. 4 of 
1893 (C. 6921). 

19 Parl. Deb., H. C. 5 s., Vol. 164, cols. 1261-1262; Vol. 163, cols. 1417-1418; 
Publications of the League of Nations, 1929, V. 2, C. 74. M. 39. 1929. V, p. 162. See 
the opinion of Travers Twiss in Smith, op. cit., p. 122, where he founded the claims 
of the Bey of Tunis on a ‘‘prescriptive enjoyment of the fructus,’’ and Hurst in 
4 B. Y. (1923-1924) 40. 

20 Reply to the Questionnaire of the Preparatory Committee for the Codification of 
International Law, Publications of the League of Nations, 1929, V. 2, C. 74. M. 39. 
1929. V, p. 166. See also Francois, A/CN. 4/42, pp. 55-57. 

21In this context it is usual to cite the Madras case of Annakumaru Pillai ¥. 
Muthupayal, [1904] 27 Ind. L.R. 551; A/CN. 4/60, p. 89. It seems, however, that 
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seem to have no place in the regime of the sea. It is difficult to perceive 
how there can be prescriptive rights to either a res nullius or a res 
communis.** In either case, against whom can an adverse interest 
arise? ** The motive underlying any effort to assimilate the sea bed to 
the sea itself as a res communis is precisely to put it beyond appropria- 
tion, and thereby beyond the possibility of being subjected to an interest 
adverse to the community of nations.** Acquisitive prescription is not 
the equivalent of the doctrine of historic rights, and it has been an ap- 
preciation of this fact that has prompted the suggestion that such rights 
as now exist over the sea bed are survivals either of Islamic law or of 
larger jurisdictions over the sea itself which have long since contracted.*° 
As it happens, both these explanations of an historic interest are dubious, 
the first because there is no place in international law for a doctrine of 
inter-temporal law,** the second because it has yet to be established that 
the larger jurisdiction did in fact exist.27 The doctrine of historic 
rights, in short, can only be resorted to in order to explain a specific 
appropriation of the sea bed where a special regime has been established 
by positive practice of nations as a derogation from general principle.** 
Such, perhaps, is the regime of pearl fishing in the Persian Gulf, where 
the littoral states are conceded to have certain common interests, prob- 


that decision could be based on the conclusion that Palk’s Strait is inland waters rather 
than on the special status of the pearl beds themselves. 

22 Mouton, op. cit., p. 268; Johnson in 27 B.Y. (1950) 332 et seq.; Beckett in Recueil 
des Cours de l’Académie de Droit International, Vol. 50 (1934), p. 218 et seq. There 
is agreement neither as to the running of time nor as to the facts necessary to 
constitute the running: Lindley, The Acquisition and Government of Backward Terri- 
tory in International Law (1926), p. 178; Fauchille, Traité de Droit International 
Public (8th ed.), Vol. I, Pt. 2 (1925), p. 762; Venezuela Arbitration, British and 
Foreign State Papers, 1896-1897, Vol. 89, p. 57. 

23 It is true that in English law a title to the foreshore may arise by prescription, 
but the authorities clearly view this as an interest adverse to the Crown as a corpora- 
tion sole. Benest v. Pipon (1829), 1 Knapp 60; Dickens & Kemp v. Shaw (1823), 
1L. J. (O.S.) K.B. 122; Foster v. Urban District Council of Warblington, [1906] 
1 K.B. 648. 

24 Gaius, II, I; Znst. II. I. 1; Plautus, Rud. 4.3.36; Cicero, pro Rosc. 26. But see the 
opinion of Judge Alvarez in the Anglo-Norwegian Fisheries Case, I.C.J. Reports, 1951, 
p. 151, and the views of Johnson, loc. cit., p. 350. 

25 Hurst, loc. cit., p. 40, quoting Hall, International Law (8th ed., Higgins), p. 189, 
who, however, speaks only of the sea and not the sea bed; Higgins and Colombos, The 
International Law of the Sea (2nd ed., 1951), p. 282; Jessup, op. cit., p. 15; Mouton, 
op. cit., p. 144; Lindley, op. cit., p. 69; Oppenheim in Zeitschrift fiir Volkerrecht, Vol. 
II (1908), p. 10, criticized by Westlake, International Law, Vol. I (1910), p. 203; 
Hall, Foreign Powers and Jurisdiction (1894), p. 243, note; Counter-Case of Her 
Majesty’s Government in the Behring Sea Arbitration, Parl. Pap., U. 8., No. 3, 1893, 
p. 93. Sweden adopted this view in its communication to the International Law Com- 
mission, A/2456, p. 66; also Frangois, A/CN. 4/SR. 207, par. 9. 

26 The Island of Palmas Arbitration, this JoURNAL, Vol. 22 (1928), p. 867. 

27 There is nothing to support this generalized view of an abandonment of jurisdic- 
tion in Boroughs, Sovereignty of the British Seas (1920), Potter, Freedom of the Sea 
in History, Law and Politics (1924), or in Fenn, The Origin of the Right of Fishery 
in Territorial Waters (1926). 

28 Anglo-Norwegian Fisheries Case, I. C. J. Reports, 1951, pp. 130-131; this JouRNAL, 
Vol. 46 (1952), pp. 358-359. 
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ably to the exclusion of outside nations.*® The tenor of the British 
statements, above cited, and in the Behring Sea Arbitration shortly to 
be discussed, does not favor the view that the Ceylon pearl fisheries are 
to be treated in this way as an exception and not as an instance. The 
conclusion must be that the sea bed is a res nullius susceptible of a single 
act of appropriation, and that ‘‘long usage’’ is advanced as an eviden- 
tiary formula fortifying the appropriation, and not as the criterion of 
itself. Prescription, and the antiquity of the interest, thus appear to 
be irrelevant to the discussion, and occupation is left as the most satis- 
factory explanation of existing claims to the sea bed.*° What amounts 
to occupation is, however, by no means clear, since the effectiveness of 
an occupation of the sea bed is a highly relative matter. Perhaps it is 
sufficient for the claimant state to couple with a prior and continued 
exploitation some formal act excluding the nationals of other states. It 
would thus be difficult to effect an occupation where the nationals of 
several states have long been accustomed to fish, since priority of ex- 
ploitation could not readily be established. 

Whether based on historic interest or occupation, therefore, an Au- 
stralian claim to dominium of any portion of the Arafura Sea or Torres 
Strait could perhaps be met by evidence that the Commonwealth, neither 
in fact nor in intention, had excluded foreign nationals from exploita- 
tion of the marine products of the area in question, whether at one pre- 
cise moment or over a long period of time. No formal claim had ever 
been made by Australia, and no inchoate right had been formally ac- 


quiesced in by foreign states, although a supposed Australian claim had 
been recorded by the United States Department of State.™ 


II. Tue PROCLAMATIONS 


It was accordingly resolved, when negotiations with the Japanese 
Government were broken off, to assert some more generalized and fun- 
damental right to the pearl beds than that afforded by long usage and 
actual exploitation, and to found an exclusive interest in the pearl oys- 
ters in virtue of the special status of the sea bed itself. This object was 
achieved by the device of anchoring a system of pearl fishery licensing 
by legislation to a claim to sovereignty over the continental shelf, of 


29 Francois, A/CN. 4/SR. 120, par. 22; A/CN. 4/42, p. 59. 

30 Westlake, op. cit., pp. 190-191; Goldie, loc. cit.; Smith, op. cit., p. 122; Anninos, 
The Continental Shelf and Public International Law (Thesis, Neuchatel, 1953), p. 63. 
The Abu Dhabi Award, cited below, speaks of sedentary fisheries as having a ‘‘custom- 
ary’’ basis. See Hurst, ‘‘la condition juridique du sous-sol qui se trowve au-dessous 
du lit de la haute mer se rapproche du statut d’une res nullius en ce que le premier 
occupant s’assure un titre qui sera bon contre tout le monde. ... On peut admettre 
la méme chose pour la surface du lit de la haute mer,’’ Annuaire de l’Institut de Droit 
International (1925), p. 160; Fulton, op. cit., p. 697; Cockburn, C. J., in Regina ¥. 
Keyn, [1876] L. R. 2 Ex. Div. 63; British Counter-Case in the Behring Sea Arbitration, 
below. 81 Hackworth, op. cit., p. 677. 
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which the pearl oysters are the product. An amendment was passed to 
the Pearl Fisheries Act, 1952, providing for regulations to be issued en- 
forceable ‘‘on all pearlers and ships engaged in pearling in Australian 
waters irrespective of nationality.’’** The proclamations of September 
10, 1953, claiming the shelf were made practically simultaneously with 
the passage of the legislation. The area of ‘‘proclaimed waters’’ under 
the Act was defined in a schedule to the regulations made pursuant to 
the Act.** It overlaps the continental shelf in certain places, and on 
the Queensland and New Guinea coasts extends far beyond it, and even 
to the Equator. Hitherto, notices under the Act have applied only to 
certain portions of the shelf,** and it may be expected that, at least for 
the present, no effort will be made to enforce the Act beyond the shelf. 
For this reason it is sufficient to limit this discussion to an analysis of 
the claim to the shelf, and merely to note in passing that outside the 
shelf the Act may be adequate, if fortified by prior and continuous Au- 
stralian pearling, to effect an occupation of the sea bed. It is also to 
be noted that the Fisheries Act, 1952,°° operates over the same area, and 
is not restricted on its face to Australian nationals. There is yet no in- 
dication that it will be enforced against foreign nationals.** 

Two proclamations of sovereignty over the continental shelf were made, 
one with respect to the area contiguous to the Commonwealth, the other 
with respect to that contiguous to the Trust Territory of New Guinea. 
Both are in substantially the same terms, and the purpose of the second 
is to declare that sovereign rights over the continental shelf exist ‘‘in 


respect of the Trust Territory,’’ whereas in the first it is declared that 
‘‘Australia has those sovereign rights.’’ Having recited that interna- 
tional law ‘‘recognizes that there appertain to a coastal state or territory 
sovereign rights over the sea-bed and the subsoil of the continental shelf 
contiguous to its coasts for the purpose of exploring and exploiting the 
natural resources of that sea-bed and subsoil,’’ the first proclamation 
proceeds to declare: 


82 No. 38 of 1953. 

88 No. 84 of Statutory Rules, 1953, schedule 3. A Proclamation proclaimed all 
Australian waters north of 27° south latitude, Commonwealth of Australia Gazette, 
1953, p. 2684, pursuant to sec. 8 of the Pearl Fisheries Act, 1952. See also Proclamation 
No. 62, ibid., p. 2785. 

84 Commonwealth of Australia Gazette, 1953, No. 63, pp. 2785-2786. 

85 No. 7 of 1952. 

86 The Minister for Fisheries apparently admitted that this legislation would not 
operate in international law to affect foreign nationals when he drew a distinction be- 
tween sedentary and other fisheries. H. of Rep. (Hansard), 1953, No. 1, p. 18. At 
present the necessity for conserving high seas fisheries does not validate an exclusive 
claim by the coastal state. Spiropoulos, A/CN.4/SR. 69, p. 27; Fenwick, International 
Law (3rd ed., 1948), p. 423; Selak, this JourNAL, Vol. 44 (1950), p. 670 et seq.; 
Allen, 21 Washington Law Review (1946) 1 et seq., and this JoURNAL, Vol. 47 (1953), 
p. 479; Mouton, op. cit., p. 72. The International Law Commission has accepted the 
proposition that pelagic fisheries and the shelf are unrelated. A/CN. 4/SR. 63, p. 16, 
SR. 69, p. 4; A/CN. 4/48; A/316, p. 22; A/CN. 4/L. 45, Add. 1, Ch. III; A/2456, p. 17. 
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that Australia has sovereign rights over the sea-bed and subsoil of :— 
(a) the continental shelf contiguous to any part of its coasts; and 
(b) the continental shelf contiguous to any part of the coasts of 
territories under its authority other than territories adminis- 
tered under the trusteeship system of the United Nations, 
for the purpose of exploring and exploiting the natural resources of 
that sea-bed and subsoil... . 


The second proclamation, having declared that sovereign rights exist 
over the sea bed and subsoil of the continental shelf contiguous to any 
parts of the coasts of the Territory of New Guinea, goes on to declare 
that ‘‘those rights are exercisable by the Government of Australia as 
the Administering Authority of the Territory of New Guinea.’’ Both 
proclamations were expressed not to affect the ‘‘character as high seas 
of waters outside the limits of territorial waters,’’ or ‘‘the status of the 
sea-bed and subsoil that lie beneath territorial waters.”’ 

On the 25th of September, 1953, further proclamations were made 
bringing into operation the Pearl Fisheries Act, 1952, and designating 
the boundary of the Australian portion of the shelf where it approaches 
the shores of Indonesia and Netherlands New Guinea.*’ This is of some 
interest, since commentators on the regime of the continental shelf have 
devoted considerable speculation to the problem of dividing up the shelf 
between several contiguous states. In the case of Australia the problem 
was not notably acute, and the difficulty of having islands of a foreign 
state on the shelf was avoided by defining the limits of Australian sov- 
ereignty as bounded by a line commencing on the rim of the shelf some 
250 miles south of the Aru Islands, which are Indonesian, and proceed- 
ing across the shelf in an easterly direction to intersect with the line 
defining the outer limits of Queensland’s island jurisdiction at a point 
representing an extension of the boundary line between Netherlands New 
Guinea and Australian New Guinea.** 

It will be noticed that the proclamations are unambiguous as to the 
nature of the right claimed. Having recited that international law 
recognizes that there ‘‘appertain to’’ a coastal state or territory sov- 
ereign rights over the continental shelf, they proceed to declare that 
Australia has ‘‘sovereign rights’’ over the sea bed and subsoil of the 
shelf contiguous to its coasts. There is thus an identification of the 
term ‘‘appertain’’ as used in the Truman proclamation * with the term 
‘‘sovereignty’’ as used in the British, Latin American and Pakistan 


87 Commonwealth of Australia Gazette, 1953, No. 59, p. 2683. 

38 A line commencing at the most westerly point where the parallel 9°2’ south latitude 
intersects the outer edge of the shelf; thence proceeding along that parallel to its inter- 
section with meridian 135°38’ east longitude; thence in a straight line to the intersection 
of the parallel 9°43’ with the meridian 137°12’ with the meridian 141°2’; thence along 
that meridian to the mouth of the Benebach River. 

89 U. 8. Proclamation No. 2667, 10 Fed. Reg. 12303; Exec. Order No. 9633, ibid., 
p. 12305; this JournaL, Supp., Vol. 40 (1946), pp. 45, 47. See the Persian Gulf 
Proclamations in this JoURNAL, Supp., Vol. 43 (1949), pp. 156, 185. 
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proclamations.*®° This should make it clear that the controversy con- 
cerning the character of the right asserted by the United States is now 
dead, and that the issue for the future is whether or not international 
law permits an extension of sovereignty, as distinct from some lesser 
species of jurisdiction, over adjacent submarine areas.*‘ The proclama- 
tions are furthermore characterized by what both Young ** and Azear- 
raga *® have defined as a ‘‘studied lack of precision’’ as to limits. The 
term ‘‘studied’’ is applied legitimately, since it is recognized that the 
continental shelf is a variable quantity; ** it possesses the potentiality 
of expansion with the advance in techniques of exploitation of the sea 
bed. Australia is, therefore, not prepared to delimit the shelf by de- 
finitive act which might proscribe such further extension as circumstances 
may justify, and is satisfied to achieve some temporary delimitation by 
municipal law. Accordingly, the amending legislation states that the 
term ‘‘continental shelf’’ is one of reference to the sea bed and subsoil 


of the submarine areas contiguous to Australia to a depth of 100 fathoms. 
This corresponds roughly with the formulation of the International Law 
Commission, which, after a review of the observations of certain gov- 
ernments and the considerations of the special rapporteur,*® abandoned 
the eriterion of exploitability adopted in 1951 ** in favor of that of a 


40 Bahamas (Alteration of Boundaries) Order in Council, Statutory Instruments, 
1948, No. 2574; British Honduras (Alteration of Boundaries) Order in Council, ibid., 
1950, No. 1649; Falkland Islands (Continental Shelf) Order in Council, ibid., 1950, 
No. 2100; Jamaica (Alteration of Boundaries) Order in Council, ibid., 1948, No. 2575; 
U.N. Legislative Series, Laws and Regulations on the Regime of the High Seas, Vol. 
I, Pt. 1, Continental Shelf. 

41 Abu Dhabi Arbitration Award, 1 International and Comparative Law Quarterly 
(1952) 255; Lauterpacht, in 27 B.Y. (1950) 389; Frangois and Brierly in A/CN.4/ 
SR.68, pp. 6-8; Hurst, in 34 Grotius Society Transactions (1949) 162; Young, in this 
JOURNAL, Vol. 42 (1948), p. 850; Waldock, in 36 Grotius Society Transactions (1951) 
137; Vallat, in 23 B.Y. (1946) 334; Memorandum on the Regime of the High Seas, 
A/CN.4/32, p. 81; A/CN.4/SR. 196, 197, 198. 

42 Loc. cit., p. 853. 

43In 2 Revista Espaiiola de Derecho Internacional, I (1949) 64. See Kunz in 3 
Revista de la Faculdad de Derecho de Mexico (1953) No. 10. 

44 Lauterpacht, loc. cit., p. 383; Mouton, op. cit., p. 22 et seq. 

45 A/CN.4/60. The most authoritative definition of the shelf so far given is that 
of the International Committee on the Nomenclature of Ocean Bottom Features: ‘‘The 
zone around the continent, extending from the low water line to the depth at which 
there is a marked increase of slope to greater depth. Where this increase occurs the 
term shelf edge is appropriate. Conventionally its edge is taken at 100 fathoms (or 
200 metres) but instances are known where the increase of slope occurs at more than 
200 or less than 65 fathoms. When the zone below the low water line is highly ir- 
regular, and includes depths well in excess of those typical of continental shelves, the 
term Continental Borderland is appropriate.’’ Minutes of Meeting held at Monaco, 
Sept. 22, 1952, App. B—Agreed Definitions, published in Union Géodésique Interna- 
tionale, Bull. d’Inf., Vol. 2, No. 3, July, 1953, p. 555. 

46 A/CN.4/SR. 68, p. 13; see A/CN.4/48, Annex, Art. 1 of Draft, p. 54. Note 5 
suggests that areas where exploitation is not possible are excluded. Cf. Azc&rraga, 
loc. cit., on the theory of delimitation from the coast, and the criticisms of the ex- 
ploitation test by Mouton, op. cit., p. 43; Lauterpacht, in A/CN.4/SR. 196, 197. 
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depth of 200 meters.*7 The Minister for Fisheries on the second reading 
explained that Australia preferred the English measurement to the 


Continental.*® 
III. Tue Basis or THE CLAIM 


It is this lack of precision in the various continental shelf claims that 
has provided a stumbling-block to the development of the law. The 
whole topic presents such an appearance of ‘‘ragged ends and unfilled 
blanks’’ as Lord Asquith put it,*® that it invites rejection as something 
‘‘tentative and exploratory.’’ There are almost as many rationalizations 
of the concept of the continental shelf as there have been commentators, 
but basically the controversy is the old one between those who reason 
a priori and the positivists. To the latter it is axiomatic that unilateral 
acts cannot promote a rule of law in the absence of acquiescence.” 
Hence the profitless excursion into the question of absence of protest.™ 
It might be commented that protests have not been directed against the 
less exaggerated claims only because no state has had sufficient economic 
interest in the matter to challenge what might have been described as an 
intention to commit a wrong.®* Japan has broken the spell by protest- 
ing against the Australian proclamation in no uncertain terms, describing 
it as contrary to international law, and proposing reference to the In- 
ternational Court; to this recourse Australia has agreed. Absence of 
protest is, therefore, of only relative value in determining whether or not 
a rule of law has evolved. Indeed, if the consensual theory were pressed 
to its logical conclusion, it would be difficult to discover more than a few 
rules of international law. A dynamic system of law is not susceptible 
of evaluation exclusively in terms of precedent and acquiescence. A 
basic principle may be vague as to extent and application, but that is not 
to conclude, as Lord Asquith did,®* that it lacks juridical character. In- 
ternational law is inchoate in the relations of states, in the pattern of 
behavior to which they adapt themselves, and the function of the lawyer 
is merely to recognize this fact and then elaborate by a process of juris- 
tic construction the necessary technical rules to make the principles op- 
erative.** Precedent is only a test of the pattern in question, and 
hence it may be unilateral without inhibiting the growth of law. When 
it is observed that over twenty nations have asserted the competence to 
extend sovereignty over their continental shelves, and when, further, it 


47 A/CN.4/L.45, p. 12; A/CN.4/SR.196. 

48 H. of Rep. (Hansard), 1953, No. 1, p. 18. 

49 Abu Dhabi Award, loc. cit., p. 256. 

50 Only Mouton’s elaborate argument need be cited, p. 260 et seq., but the approach 
is fundamental in many comments on the topic. 

51 Of course absence of protest is very relevant as a test of the value of unilateral 
acts, as Lauterpacht has shown, loc. cit. (note 41 above), p. 393 et seq., but it is not 
necessary to found a rule of law. 

52 Lotus Case (1927), P.C.I.J., Ser. A., No. 10, p. 29. 

58 Abu Dhabi Award, loc. cit., p. 256. 

84 Rivier, Principes du Droit des Gens (1896), Vol. I, p. 36; Scelle, Précis de Droit 
des Gens (1934), Vol. II, p. 298. 
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is realized that these include the major Powers with a preponderant in- 
terest in both the freedom of the seas and the protection of coastal re- 
sources,*® it is legitimate to assert, without further analysis of consensus, 
that the continental shelf is a concept of law. The fact that it has not 
yet been contained within precise limits nor formulated in unambiguous 
terms is a reflection on the deficiencies of analytical positivism rather than 
upon the reality of the concept.*® 

It is significant that few lawyers have denied that the continental 
shelf is susceptible of imperium, and the controversy in consequence has 
revolved more around the mode than the possibility of acquisition. Pre- 
scription as a mode is inapplicable for the reasons earlier advanced, and 
also because in this context it would be equivalent to the doctrine of 
historic rights, whereas it was precisely to avoid the difficulties of proving 
an historic title that the Australian and other claims have been made. 
Occupation, on the other hand, seems to be an unnecessary ground of ap- 
propriation of the continental shelf. There is no need to resort to the 
doctrine of effectiveness of occupation either to permit of a distinction 
between the sea bed and the waters above it,*” or to establish satisfactory 
checks upon extravagant pretensions.°** The line between any paper claim 
to the sea bed and a manifestation ef control must at times wear pretty 
thin, and the distinction between an inchoate right and effective occupa- 
tion becomes even more artificial and illusory in relation to the continen- 
tal shelf than it is in relation to Greenland or even to Antarctica.” If 
occupation is to mean anything at all when employed as the basis of 
claims to the continental shelf, it can only signify a formal claim to an 


area of the sea bed constituting a natural extension of the land mass, and 
susceptible at that moment of effective exploitation. 

One is therefore forced, as the International Law Commission was,® to 
accept the position that the continental shelf doctrine is a generic one, inde- 
pendent of both prescription or historic right, and occupation. It is 
founded on the consideration that states do and will assert claims to the 
shelf, that the latter can be and is in varying degrees exploited, and that 


55 Lauterpacht, loc. cit., pp. 376-377; Crichton v. Samos Navigation Co., Annual 
Digest of Public International Law Cases, 1925-26, Case No. 1. 

56 The International Law Commission has expressed its view that ‘‘it is not possible 
to base the principles of the sovereign rights of the coastal state exclusively on recent 
practice, for there is no question, in the present case, of giving the authority of a 
legal rule to a unilateral practice resting solely upon the will of the states concerned.’’ 
It thus rejected the positivist approach in favor of an argument from general ‘‘ princi- 
ple and convenience,’’ based on the fact that the shelf has become an object of active 
interest to states, and that ‘‘general utility’? demands that the coastal state have 
priority of exploitation. A/CN.4/L.45/Add. 1, Ch. III; A/2456, par. 73. 

57 Cf. Waldock, loc. cit., p. 141 et seq. The Argentine proclamation linked the shelf 
and the waters above it. 

58 Cf. Green in 4 Current Legal Problems (1951) 79; Mouton, op. cit., p. 267. 

59 Lauterpacht, loc. cit., p. 421. 

60 The International Law Commission took the view that the status of the shelf is 
independent of occupation. A/1316, p. 22; A/CN.4/L.45/Add. 1, Ch. III; A/2456, 


par. 72, 
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the law cannot stand still and fail to provide a satisfactory basis for a 
reconciliation of conflicting claims. In short, then, economic necessity is 
the generating impulse of the doctrine, and contiguity is relied on as the 
test of its validity. This is clear from the statement of the Australian 
Minister for Fisheries when moving the Pearl Fisheries Amendment Bill. 
‘**Pearl shell,’’ he pointed out, ‘‘is attached to a specific area of the sea- 
bed. It grows in well-known areas which do not change their location. 
Accordingly, conservation measures, to be effective, must be applied to 
individual areas on much the same basis as conservation of natural re- 
sources on the land.’’*' He pointed out that as a result of uncontrolled 
Japanese activities before the war, the Australian pearling industry suf- 
fered economic difficulties necessitating government subsidy, and that 
the announced intentions of the Japanese would ‘‘severely prejudice the 
recovery’? of the industry. Australia therefore grounds its claim to 
the pearl beds upon the hypothesis that the littoral state has the 
prior right of controlling and exploiting the resources naturally apper- 
taining or, in other words, contiguous, to it.** Contiguity as a doctrine 
of international law is said to have been rejected in the Jsland of Palmas 
arbitration, but contiguity is a highly relative term. As applied to a 
readily inhabitable island, or to the watershed,®* it has a certain content 
which perhaps renders it doctrinally inappropriate; as applied to Antarc- 
tica or to the sea bed, it has quite a different content and relies on differ- 
ent factors.® Certainly, after the Eastern Greenland Case,® occupation 
cannot be said to be any more precise a test of the validity of claims than 
physical identity and unity, or whatever other words may be used to de- 
scribe the same natural phenomenon.” 

The only appropriate test of the continental shelf, therefore, is that of 


61H. of R. (Hansard), 1953, No. 1, p. 18. 

62 See Lauterpacht on the theory of legitimate interests and requirements of the 
international community, loc. cit., p. 376; Borchard, in this JoURNAL, Vol. 40 (1946), 
p. 53; Fauchille, op. cit., p. 147; also the economic interests envisaged by the Interna- 
tional Court in the Anglo-Norwegian Fisheries Case, I.C.J. Reports, 1951, p. 153, and 
the opinion of Judge Alvarez, at p. 157. The Commission has been careful to reserve 
the question of the nature and of the basis of the ‘‘sovereign rights attributed to the 
coastal State,’’ pointing out that ‘‘the considerations relevant to this matter cannot be 
reduced to a single factor.’’ A/CN.4/L.45, Add. 1, Ch. III; A/2456, par. 73. 

63 Island of Palmas Arbitration, loc. cit.; Waldock, loc. cit., p. 141; Mouton, op. cit., 
p. 292. 

64 Hall, International Law (3rd ed., 1890), p. 109; Smith, op. cit., p. 3; Westlake, 
Collected Papers (1914), p. 173. 65 Lauterpacht, loc. cit., pp. 426-427. 

66 Legal Status of Eastern Greenland, P.C.LJ., Ser. A/B, No. 53, esp. pp. 45-46; 
Clipperton Island Arbitration, Annual Digest of Public International Law Cases, 1931- 
2, Case No. 50. Necessity, qualified by contiguity, has been the genesis of exceptions to 
the regime of the high seas. See, e.g., the discussion of Lord Stowell in Le Louis 
(1817), 2 Dods. 210 at p. 245, and Marshall, C. J., in Church v. Hubbart (1804), 2 
Cranch 187 at p. 234; Croft v. Dunphy, [1933] A.C. 156. See Jessup on the Anti- 
Smuggling Act, this JoURNAL, Vol. 31 (1937), p. 101; Anninos, op. cit., p. 66. 

67 The Commission pointed out that it is not possible to disregard the facts of 
geography, whether they be described in terms of ‘‘propinquity, contiguity, geographi- 
eal contiguity, appurtenance or identity of the submarine areas in question with the 
non-submerged contiguous land.’’ A/CN.4/L.45, Add. 1, Ch. III; A/2456, par. 73. 
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ipso jure subjection to the littoral state. This was the test initially ad- 
vanced by the International Law Commission,®* and it remains implicit 
in its final draft.®® It has been rejected by Lord Asquith, and by others 
who have devoted study to the subject, as not legally crystallized, and as 
dangerous in its vagueness.”° But the ipso jure criterion is constructive 
because it affords a starting point for the evolution of specific rules to 
reconcile competing interests that, international lawyers notwithstanding, 
will arise.“ It is significant that, whereas the British proclamations, is- 
sued before the International Law Commission studied the question, were 
framed in an annexatory or constitutive manner,’* the Australian procla- 
mations are in a declaratory form, asserting that sovereign rights over the 
continental shelf appertain to littoral states, and that ‘‘it is desirable to 
declare that Australia has those sovereign rights.’’ In this appeal to in- 
nate rights one may perceive the logical deduction from the Commission’s 
formula. 

It must be noticed, however, that the Commission throughout its dis- 
cussions was insistent that the existing rights of nationals of other states 
over the continental shelf should be respected by the littoral state. How 
those rights arise was not discussed, and since the Commission was of 
opinion that the sovereignty of the littoral state is independent of a formal 
assertion, and the shelf itself in consequence being incapable of being 
characterized as res nullius, it ean only be concluded that they are not 
constituted by occupation in the sense earlier suggested. To render the 
Commission’s Report doctrinally consistent, therefore, it must be accepted 
that it intended the ipso jure attribution of sovereignty to relate back to 
time immemorial, in which case the rights of foreign nationals could arise 
by prescription, that is, by interests adverse to the littoral state. This 
thesis may have certain important repercussions in the constitutional law of 
federal’ states and it is relevant to an analysis of the juridical status of 
the shelf contiguous to Trust Territories. In addition it assists in an 
understanding of the position of Indonesian pear] fishermen who have long 
operated on the Australian continental shelf, and perhaps enables a dis- 
tinction to be drawn between their rights and those of the Japanese who 
have worked the shelf for only a short period of time. 


IV. THe NATURE OF THE CLAIM: THE Trust TERRITORY OF NEw GUINEA 


It would seem that the ipso jure test alone justifies the Australian 
proclamation claiming ‘‘sovereign rights’’ over the shelf ‘‘in respect of’’ 


68 A/CN.4/SR. 68, p. 13. 

69**The coastal State exercises over the continental shelf sovereign rights for the 
purpose of exploring and exploiting its natural resources.’’ A/CN.4/L.45, Add. 1, 
Ch. III; A/2456, Art. 2. ‘‘The formulation thus adopted,’’ says the Report, ‘‘takes 
into account the views of those members of the Commission who attached importance 
to maintaining the language of the original draft and those who considered that the 
expression ‘rights of sovereignty’ should be adopted.’’ A/2456, par. 68. 

70 Mouton, op. cit., p. 269; Waldock, loc. cit., p. 142. 

71 See Brierly in A/CN.4/SR. 68, p. 6. 

72 See the comment by Anninos on the Qatar Arbitration, op. cit., p. 37, note 1. 
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the Trust Territory of New Guinea. Here is a novel action which indi- 
cates that the old controversy concerning sovereignty in mandated and 
trust territories cannot be shelved.** If Australia has sovereignty over 
the New Guinea Territory, then she is competent to extend its boundaries; 
if sovereignty is vested in the United Nations, it is difficult to see how the 
extension could be justified on a basis alone of the Administering Power’s 
act; if sovereignty is inchoate in the people of the Territory, the difficulties 
are less, though still considerable. The topic so bristles with jurispruden- 
tial complexities that no decisive opinion can be expressed until at least 
an examination has been made of the true nature of Australia’s claim. 

Is a claim to sovereignty over the shelf equivalent to a claim to prop- 
erty in it? Vattel, it is true, asserted that it was possible for either domin- 
ium or imperium to be present in a claim to the sea to the exclusion of the 
other."* In Shively v. Bowlby, on the other hand, it was in fact held that 
dominium, or ownership, and imperium, or regulatory power, are both 
attributes of property possessed by governments for political purposes.*® 
The validity of the Australian claim in international law seems to depend 
upon the assimilation of pearl oysters to the status of the shelf, and this 
in turn depends upon the employment of certain concepts and categories 
of property law.*® When, by design, a claim is tantamount to an exercise 
of the incidents of ownership, it seems highly artificial to erect a distine- 
tion between imperium and dominium, and, indeed, no such distinction 
is in fact erected either in theory or practice. The bulk of opinion favors 
the view, for example, that sovereignty over the territorial belt imports a 
proprietary title,*7 and this substantially because of an exclusive interest 
738 Q. Wright, Mandates under the League of Nations (1930), pp. 319, 449; Bentwich, 
The Mandate System (1930), p. 20; Brierly, in 11 B.Y. (1929) 217; Corbett, in 6 
ibid. (1924) 135; Hall, in 24 ibid. (1947) 54; Van Maanen Helmer, The Mandate 
System (1929), p. 106; Evatt, in Australia and New Zealand International Law Journal, 
Vol. 1, p. 27. 

74 Op. cit., Vol. I, Ch. 23, sec. 295. He nevertheless admits that property can exist 
in respect of fisheries. A comment in 56 Yale Law Journal (1947) 365 suggests that 
claims made to pearls, oysters, sponges and coral under theories of occupation, pre- 
scription or acquiescence of other nations, manifest regulatory power rather than 
property right. In Att. Gen. for Canada v. Att. Gen. for Ontario, [1898] A.C. 700 at 
p. 709, it was held that under international law dominiwm passes with imperium only by 
express cession. But see Brief for the State of Texas in opposition to the Motion for 
Judgment, U. S. v. Texas (1950), 339 U. 8S. 707, No. 13, Original, Oct. Term, 1949, 
p- 96 et seq. 

75152 U. 8. 1 at p. 13 (1893). Cf. Benest v. Pipon (1829), 1 Knapp 60; Johnson v. 
McIntosh (1823), 8 Wheat. 543 at p. 595. 

76 Borchard, in this JoURNAL, Vol. 40 (1946), p. 59; Brief in Support of Motion 
for Judgment, U. S. v. California (1947), 332 U. 8. 19, No. 12, Original, Oct. Term, 
1946, pp. 58-59. 

77 Hale, De Jure Maris; Pufendorf, De Jure Naturae et Gentium (Classics of Inter- 
national Law (No. 17), Vol. II (1934)), p. 565; Bynkershoek, De Dominio Maris, Ch. 
II; Valin, L’Ordonnance de la Marine (1760), p. 640; Galiani, Dei Doveri dei 
Principi Neutrali (2nd ed., 1942), p. 321; Martens, Précis du droit des gens (Cobbett, 
1802), p. 168; Azuni, Droit Maritime de l’Europe, Vol. I (Johnson, 1806), p. 224; 
Wheaton, Elements of International Law (1836), pp. 142-143; Hautefeuille, Des droits 
et des devoirs des nations neutres en temps de guerre maritime (1848), p. 232; Philli- 
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in the fisheries of the belt.** South Australia has legislated to designate 
as Crown lands the bed of the sea within the ‘‘territorial limits’’ of the 
State,”® and assumes that the three-mile belt is within such limits.*° The 
validity of this assumption depends upon the further assumption that in 
territorial waters sovereignty and property coalesce.*t It seems to be im- 


more, Commentaries upon International Law, Vol. I (1854), p. 212, but compare his 
judgment in Regina v. Keyn, [1878] L. R. 2 Ex. Div. 63; Carnazza-Amari, Traité de 
droit international public (translated by Crocker, The Extent of the Marginal Sea 
(1919), p. 38); Field, Outlines of International Law (2nd ed., 1876), p. 21; Funck- 
Brentano & Sorel, Précis du droit des gens (1877), p. 375; Fiore, Nouveau droit inter- 
national public (1885), sec. 805; Martens, Traité de droit international (Leo, 1883), 
Vol. I, p. 505; Pradier-Fodéré, Traité de droit international (1885), sec. 627; Maine, 
International Law (1888), p. 39; Imbart de Latour, La mer territoriale (1889), pp. 8, 
19; Piédeliévre, Précis de droit international public (1894), Vol. I, p. 335; Hall, A 
Treatise on International Law (5th ed., 1904), pp. 152-153; Westlake, op. cit., p. 184; 
Hurst, in 4 B.Y. (1923-24) 34, although the Acts he cites support only a limited oc- 
cupation and not a general principle; Lindley, op. cit., p. 63; Jessup, op. cit., pp. 116— 
117; Bustamante y Sirven, La mer territoriale (1930), p. 158; Gidel, op. cit., p. 331; 
Frangois, in Académie de droit international de La Haye, Recueil des Cours, Vol. 66 
(1938), p. 47; Brierly, The Law of Nations (3rd ed., 1942), p. 143; Scelle, Droit 
International Public (1944), p. 319; Hyde, International Law (2nd ed., 1945), Vol. I, 
pp. 461-468; Ross, International Law (1947), p. 139; Starke, An Introduction to 
International Law (1947), p. 120; Schwarzenberger, International Law (2nd ed., 1949), 
Vol. I, p. 149; Daniel, Sovereignty and Ownership in the Marginal Sea (1950); Hyde, 
in 3 Baylor Law Review (1951) 172. 

78 Rivier, Principes du Droit des Gens (1896), Vol. I, p. 148; Bingham, Report on 
the International Law of Pacific Coastal Fisheries (1938), p. 47; Leonard, Inter- 
national Regulation of Fisheries (1944), p. 11; Oppenheim-Lauterpacht, International 
Law (7th ed., 1948), Vol. I, p. 143; Azcarraga, loc. cit., pp. 78-80. 

The following do not subscribe to the imperium-dominium view: Ortolan, Régles in- 
ternationales et diplomatie de la mer (2nd ed., 1853), Vol. I, p. 116 et seq.; Creasy, 
First Platform of International Law (1876), p. 234; Calvo, Le droit international 
théorique et pratique (5th ed., 1896), Vol. I, p. 479; Lapradelle in 5 Revue de droit 
international public (1898) 347; Fauchille, op. cit., p. 132 et seq. 

79 Statutes, Vol. III, p. 115. The continental shelf proclamations, like the Truman 
Proclamation, expressly reserve the status of territorial waters, so that no ‘‘tidelands’’ 
dispute is raised by them directly. The legislation, however, is expressed to operate 
outside ‘‘territorial limits.’? The area of ‘‘proclaimed waters’’ extends from the 
high-water mark, so that it seems that the Commonwealth is asserting that the ‘‘terri- 
torial limits’’ of the States are the high-water mark. 

80 The title of the Australian States to the three-mile belt is in fact dependent upon 
the view that Regina v. Keyn, insofar as it held that the realm ends at the low-water 
mark, was wrongly grounded on the assumption that jurisdiction over territorial waters 
excludes a proprietary interest. [1876] L.R. 2 Ex. Div. 63; Blackpool Pier Co. v. 
Fylde Union (1877) 36 L.T. 251; cf. Compagnie Frangaise des Cables Télégraphiques 
v. Administration Francaise des Douanes, in 22 Revue de droit international (1938) 
271; Territorial Waters (Germany) Case in Annual Digest of Public International Law 
Cases, 1919-22, Case No. 63. 

81 Secretary of State for India v. Chelikani Rama Rao, [1916] L.R. Ind. App. 192; 
Att. Gen. for Canada v. Att. Gen. for Ontario, [1898] A.C. 700; Re Quebec Fisheries 
(1917), 35 D.L.R. 1; Att. Gen. for Canada v. Att. Gen. for Quebec, [1922] 1 A.C. 
413; Holyman v. Eyles, [1947] Tas. S.R. 11; Chapman v. Rose, [1914] Q.S.R. 302; D. 
v. Commissioner of Taxes, [1941] Q.S.R. 218; Territorial Waters Jurisdiction Act, 1878, 
41 & 42 Vict., c. 73. 
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possible to distinguish in strict jurisprudence between the interest a state 
has in territorial waters, and that which it claims to have in the continen- 
tal shelf. The interest of the Australian States in their territorial belt 
stands or falls, therefore, on the nature of the interest claimed by the 
Commonwealth in the shelf.** 

If imperium and dominium do coalesce in a claim to the shelf, it must 
be admitted that the interest asserted by Australia in the shelf contiguous 
to the Trust Territory is no different in quality from the interest Australia 
has in the Territory itself. The High Court of Australia has been divided 
on the nature of that interest and the source of the Commonwealth’s power 
over the Territory. In Jolley v. Mainka® it was accepted by the Court 
that Australia did not have sovereignty over New Guinea, but whereas 
Starke, J.,°* held that the Territory was subject to Commonwealth control 
as a territory ‘‘otherwise acquired by the Commonwealth’’ within the 
meaning of Section 122 of the Constitution,®® Evatt, J.,°° held it was so 
subject only under the external affairs power.*’ The latter denied that 
the territory had ever been ‘‘acquired by the Commonwealth.’’ 


The area is not, in law or in fact, so acquired. No legal title has been 
vested in the Commonwealth. Legislative and administrative juris- 
diction, and their exercise, are quite consistent with absence of do- 
minion or title. 
Australia’s interest in the Territory derived, in his opinion, from the 
Treaty of Versailles. That interest, in the opinion of Starke, J., was one 
of ‘‘plenary control’’; in the opinion of Evatt, J., expressed in Ffrost v. 


Stevenson, it was tantamount to the enjoyment of ‘‘so much power and 


82 Perhaps the interest now asserted by the United States in the continental shelf 
supports the view that the sea bed of the shelf is as much the public domain (in 
Australia Crown land) as the sea bed of territorial waters. That interest has been 
asserted in stages. In 1946 a bill containing reference to U. S. rights in the sea bed 
outside the States’ boundaries was vetoed. H. J. Res. 227, 79th Cong., 2nd Sess.; 92 
Cong. Rec. 8869, 9642, 10660. Further references were incorporated in subsequent 
bills, notably the Submerged Lands Act, 1953, 67 Stat. 29, sec. 9, this JoURNAL, Supp., 
Vol. 48 (1954), p. 109. The Outer Continental Shelf Lands Act, 1953, 67 Stat. 462, 
sec. 3(a), this JOURNAL, loc. cit., p. 110, states: ‘‘It is hereby declared to be the policy 
of the United States that the subsoil and seabed of the outer Continental Shelf appertain 
to the United States and are subject to its jurisdiction, control, and power of disposition 
as provided in this Act.’’ This, as the title of Christopher’s paper in 6 Stanford Law 
Review (1953) 23 et seq. suggests, is the ‘‘key to a new frontier.’’ In U. S. v. 
California (1947), 332 U. 8. 19, Mr. Justice Frankfurter drew a distinction between 
imperium and dominium of the sea bed (at p. 44), but Mr. Justice Black at least 
seems to have equated them (at p. 26); see Metcalfe, in 4 Syracuse Law Review (1952) 
60 et seq., and Blanton, in 5 South Carolina Law Quarterly (1953) 437, for discussion 
on the coalescing of imperium and dominium, 

83 (1933) 49 C.L.R. 242. 84 At p. 250. 

85‘*The Parliament may make laws for the government of any territory surrendered 
by any State to and accepted by the Commonwealth, or of any territory placed by the 
Queen under the authority of and accepted by the Commonwealth, or otherwise acquired 
by the Commonwealth, and may allow the representation of such territory in either 
House of the Parliament to the extent and on the terms which it thinks fit.’’ 

86 At p. 271 et seq. 87 See. 51 (xxix). 

88 (1937) 58 C.L.R. 528. 
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jurisdiction’’ as is necessary for Australia ‘‘to govern the territory. The 
power and jurisdiction are ample, but the supreme principle is that Aus- 
tralia is unable to treat the territory as part of its own dominions.’’ *° 
In this latter case, the High Court held that New Guinea is ‘‘a place out 
of His Majesty’s Dominions,’’ and therefore subject to the Fugitive Of- 
fenders Act, 1881. Latham, C. J., considered ‘‘it is a territory which has 
been placed by His Majesty the King under the authority of the Common- 
wealth,’’ and that Section 122 was sufficient source of authority.* 

The wording of the Trusteeship Agreement,®: referring to administra- 
tion of the Territory ‘‘as if it were’’ an integral part of Australia, would 
seem to exclude sovereignty in the Commonwealth, and this in fact was 
the view of both the Australian and United Kingdom delegations in the 
Trusteeship Council.** The Australian cases,°* however, shed little light 
upon the question whether the ‘‘plenary control’’ not amounting to sov- 
ereignty which Australia exercises over New Guinea is sufficiently limited, 
or the Trusteeship Agreement, with its implicitly defined boundaries to 
the Territory, is sufficiently rigid, to preclude administrative acts of such 
far-reaching definitive character as that now taken by Australia. In South 
Africa the trend of judicial opinion has been towards an admission of 
sufficient internal sovereignty over South West Africa—majestas, perhaps, 
rather than imperium—to validate any administrative act, but against an 
admission of full external sovereignty.°* The New Zealand decisions are 
perhaps not quite so explicit. They accept the principle that the authority 
of New Zealand over ‘‘Samoan affairs’’ is ‘‘as wide and effective as is the 
authority bestowed on New Zealand by its Constitution Act in relation to 


New Zealand affairs. No other authority can legislate for Samoa.’’ * 
The courts of all three countries were clearly thinking in terms of internal 
administrative acts, and their judgments can refer only obliquely to the 
question whether the Administering Power is competent to effect an al- 
teration of boundaries. 


But is the claim to the shelf an alteration of boundaries by the addition 
of new territory?®*® The drafting of the proclamation in declaratory form 


89 At p. 585. 90 At p. 555. 

91 Papua and New Guinea Act (Commonwealth), No. 9 of 1949. 

92 A/258, Dec. 12, 1946. See France’s statement in A/C. 4/85. 

93 In addition see Mainka v. Custodian of Expropriated Property (1924), 34 C.L.R. 
297; Porter v. The King, ex parte Yee (1926), 37 C.L.R. 432. 

94 R. v. Christian, [1924] S.A.L.R. App. D. 101; Winter v. Minister of Defence, 
[1940] S.A.L.R. App. D. 194; Westphal v. Conducting Officer, [1948] 2 S.A.L.R. 18; 
Minister of the Interior v. Bechler, [1948] 3 S.A.L.R. 409; Ex parte Schwietering, 
[1948] 3 S.A.L.R. 378; Fall v. South African Railways, [1949] 1 S.A.L.R. 638; Van 
Rooyen v. South African Railways, [1949] 1 S8.A.L.R. 640. 

% Tagalea v. Inspector of Police, [1927] N.Z.L.R. 883; In re Tamasese, [1929] 
N.Z.L.R. 209; Nelson v. Braisby (No. 2), [1934] N.Z.L.R. 559. 

%6 Writers who admit property in the three-mile limit admit a corresponding extension 
of the national boundary. Moodie defines the continental shelf doctrine as introducing 
a completely new concept into the field of boundary-making. From the 200-meter 
isobath the boundary is a descending vertical plane; at the outer edge of territorial 
waters it is vertical plane from the sea bed usque ad caelum; in between it is an in- 
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is designed to give the impression that international law has attributed 
sovereignty to the Territory, that that sovereignty is inchoate in the people 
of the Territory, and that the Administering Power is merely making ex- 
plicit what is already implicit. The nature of the question can perhaps 
be more readily illustrated by a discussion of the constitutional law prob- 
lem raised by the proclamation referring to the Australian portion of the 
shelf. Here the Commonwealth seems to be faced by a series of dilemmas. 
It has first to avoid the appearance of an enlargement of the Common- 
wealth boundaries, because such enlargement probably cannot be effected 
by executive act.*’ It has, therefore, to rely upon the attribution of sov- 
ereignty ab exteriore by international law. But to what date does this 
attribution relate back? Only to the date the continental shelf con- 
cept crystallized as a rule of law, whenever that may have been? Or 
does it relate back to time immemorial? In the latter case, there may 
be an argument that the shelf is Crown land of the States, whereupon the 
Federal Government’s constitutional powers over pearl fishery may be 
ousted. The escape from this dilemma raises yet others. If the shelf is 
held under the external affairs power as foreign soil, how can the Common- 
wealth validate its claim in international law that the shelf is merely an 
extension of the continental land mass, inseparably associated with it? If 
it is held under Section 122, how, if Justice Evatt’s view is correct, can 
the Commonwealth ‘‘acquire’’ new territory for the Trust Territory? 
Indeed, in his view there is no doubt that no part of the shelf could be 
regarded as territory ‘‘acquired by’’ the Commonwealth since, in his 
opinion, Section 122 looks 


not only to the acquisition of territory, but to the possibility of the 
representation of every such territory in the Commonwealth Parlia- 
ment itself. The process envisaged is one of a gradual approach of 
the acquired territory towards inclusion within the cxisting organi- 
zation of the Commonwealth.*® 


Until the juridical character of the interest asserted by Australia in the 
shelf is substantially clarified, it is possible to do no more than hint at the 
difficulties. Perhaps the most satisfactory view is that international law 
attributes to a state an inchoate interest in its shelf in virtue of contiguity, 
natural extension, or legitimate interest, and that a unilateral act may 
accept this attribution. If this is so, Australia is merely asserting a sov- 
ereignty over the shelf latent in the Trust Territory itself, and since there 


is no other authority competent to take this step, it is within Australia’s 


plenary control.* 


clined lateral plane representing the surface of the shelf. The Advancement of Science, 
Vol. 11 (1954), No. 41, p. 44. See Boggs, in Geographical Review, Vol. 41 (1951), 


185. 

97 Colonial Boundaries Act, 58 & 59 Vict., c. 34, applied to the Commonwealth by 
covering clause 8 of the Constitution. 

98 Jolley v. Mainka (1933), 49 C.L.R. 242, at p. 279. 

99 The Indian Delegation to the General Assembly objected to trusteeship agreements 
not recording that sovereignty resides in the people. A/258. On the system generally, 
see Parry, in 26 B.Y. (1949) 122, and 27 B.Y. (1950) 183. 
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V. THE RELATION OF SEDENTARY FISHERIES TO THE STATUS OF THE SHELF 


It has been said that necessity is the basis of Australia’s linking of 
sedentary fisheries with the shelf.*°° This conforms with the International 
Law Commission’s approach and with its final draft. Initially the Com- 
mission decided, by eleven votes to one, to separate the questions of the 
shelf and sedentary fisheries,*°* and it recommended that regulation of 
sedentary fisheries might be undertaken by the littoral state only where 
its nationals have ‘‘long maintained and conducted’’ fishing operations 
and only provided that foreigners are not discriminated against.'°? This 
was instantly recognized to be one of the Commission’s less convincing 
formulations,’ and at its fifth session the draft was revised, after some 
disagreement among the members, to recommend that the regime of the 
shelf should include not only the mineral resources but all ‘‘natural re- 
sourees,’’ including sedentary fisheries..°* Although controversial, the 
Commission’s conclusions would seem to be a natural derivation from the 
concept of ‘‘utility’’ on which it based its doctrine of the shelf. 

Some commentators on the question of sedentary fisheries have relied on 
a distinction between the subsoil and the sea bed,” but it is an artificial 
distinction that cannot be maintained in practice if installations are erected 


100 As the International Court put it in the Anglo-Norwegian Fisheries Case, I.C.J. 
Reports, 1951, p. 133: ‘‘there is one consideration not to be overlooked, the scope of 
which extends beyond purely geographical factors: that of certain economic interests 
peculiar to a region, the reality and importance of which are clearly evidenced by a 
long usage.’’ 

101 A/CN.4/SR.119, p. 20. See also A/CN.4/SR.66, pp. 6-15. South Africa and 
Yugoslavia agreed with the separation. A/2456, pp. 68 and 71. 

102 A/CN.4/48, pp. 61-62. Of course the duty of non-discrimination implies a lack 
of sovereignty in the beds and this prompted the British objection to the draft. A/CN. 
4/8R.120, p. 17, as stated by Brierly. 108 See British comments, A/2456, p. 70. 

104 As a result the draft articles on sedentary fisheries were erased and the Report 
emphasizes that the term ‘‘natural resources’’ in Art. 2 is wide enough to cover 
fisheries ‘‘ permanently attached to the bed of the sea.’’ A/CN.4/L.45, Add. 1, Ch. IIT; 
A/2456, par. 70; see Yepes, A/CN.4/SR.207, par. 12; Lauterpacht, par. 13; Alfaro, 
par. 16; Hsu, par. 20. 

105 Mouton, op. cit., p. 283; Higgins & Colombos, op. cit., p. 55; Gidel, op. cit., p. 
500; Kerno, A/CN.4/S8R.119, par. 74. The Saudi Arabian and Bahrein proclamations 
expressly reserve pearling from the regime of the shelf. This, however, is not because 
pearling and oil-drilling were viewed as legally distinct categories, but because pearling 
in the Persian Gulf is a matter of special customary law based, as Francois says (A/CN. 
4/8R.120, par. 22; A/CN.4/42, p. 59), on ‘‘traditions respected by several states.’’ 
Originally the divorce of sea bed and subsoil was in response to the view that the 
subsoil may be occupied from the shore, as in the case of coal mines, while the sea bed, 
if susceptible of occupation at all, requires different rules to avoid a collision between 
proprietary rights and the freedom of the seas. Oppenheim-Lauterpacht, op. cit., pp. 
575-577. Some publicists, notably Mouton, have gone further and erected a pragmatic 
legal distinction between sea bed and subsoil which inhibits any inclusion of the features 
of each within the same general status. Higgins and Colombos did not adequately 
explore the reasons for treating the sea bed as legally analogous to the sea. There is 
no physical entity called ‘‘sea bed’’ which can be differentiated from subsoil, although 
Spiropoulos thinks there is, A/CN.4/SR.207, par. 37. Removal of a grain of rock 
from the sea bed is disturbance of the subsoil. 
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and oil-drilling operations are carried on.’°* The distinction is in reality 
prompted by a differentiation between mineral products and the flora and 
fauna that derive their life principally from the sea. There is therefore 
really no legal distinction between the sea bed and subsoil regarded as 
entities, but rather a suggested distinction of resources and species. This 
in turn is anchored to the doctrine of the freedom of the seas, being founded 
on the hypothesis that the unqualified right of fishing on the high seas 
is one emanation from the principle of the freedom of the seas, and that 
‘*fishing’’ in this context includes the exploitation of the flora and fauna 
of the sea bed as well as of the sea proper, embracing organisms that 
neither in marine biology nor in popular parlance are, strictly speaking, 
‘*fish.’’?°? There is insufficient evidence that the freedom of the seas 
is either so all-embracing or so absolute in character.‘°® In fact there is 
no decisive authority for extending the principle of freedom of fishing 
beyond fishing for freely swimming organisms, whereas there is authority 
for excluding from the principle fishing for at least some non-swimming 
organisms.’*® In the Behring Sea Arbitration, for example, it appears to 
have been common ground that ‘‘fishing’’ in the international law context 
is limited to fishing for the former category. The United States Govern- 
ment contended that fur seals were to be treated as exceptional, and as 
analogous to sedentary species, because of the element of domestication 
which, it was alleged, appertained to them. The British case was based on 
the assertion that seals are animals ferae naturae, whereas the organisms 
embraced in the definition ‘‘sedentary fisheries’’ are not necessarily so. 
The Tribunal proceeded on a general acceptance of the British argu- 
ment.‘'° The British case further treated sedentary fisheries and mineral 


106 Mouton’s discussion only illustrates the artificiality of the distinction. Op. cit., 
p. 283. 

107 See communications of France, Belgium, and Norway, A/2456, pp. 52, 43, 64; 
Khoury, A/CN.4/SR.119, par. 107. 

108 Grotius himself admitted that it may be possible to prohibit fishing where the 
supply is exhaustible (‘‘ puta piscaturam qua dici quodammodo potest pisces exhauriri’’). 
The Freedom of the Seas (Magoffin ed., 1916), p. 43. 

109 In his detailed study of the evolution of the right of freedom of fishing in Roman 
and feudal law, Fenn does not cite any statements of doctrine including sedentary 
species in the same legal category as free-swimming fish. Op. cit. The exclusive right 
of ‘‘fishing’’ accorded French fishermen off Newfoundland in 1713, and regulated by 
convention in 1857, was alleged by Great Britain to be limited on interpretation of the 
word ‘‘fish’’ to the taking of fish stricto sensu and not crustacea such as lobsters. 
The British argument, strongly contested by the French Government, is authority, 
perhaps, for arguing that freedom of ‘‘fishing’’ is limited to exploitation of free- 
swimming fish. Adler in 17 Law Quarterly Review (1901) 263. The British argument 
was abandoned in the Convention of April 8, 1904. On the other hand, seals are 
mammals, yet are subject to the doctrine of the freedom of the seas. English law 
contains no doctrine on mollusks and crustacea, and Scottish law is indefinite. In 
Duke of Portland v. Gray (1832), 11 8. 14, however, it was held that a grant of land 
‘*ceum piscationibus’’ included ‘‘only fish eiusdem generis which would not include 
lobsters. ’’ 

110 The British Government denied the analogy between coral beds and seal fish- 
eries both ‘‘as to the principles governing the two cases,’’ and ‘‘the facts to 
which the principles should be applied.’’ It argued that the analogy ‘‘ between 
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resources as equally exceptional.‘‘* There is thus, even on a strictly prag- 
matic basis, considerable argument favoring the inclusion of the natural 
resources of the sea bed with those of the subsoil. 

The refusal of other publicists to relate sedentary fisheries to the shelf 
springs from the argument that the shelf is much wider than the beds.*** 
This argument is justification for refusing to rationalize the status of the 
shelf on the basis of the existence on it of beds which are subject to 
dominium, but it has no bearing on the question of the intrinsic connec- 
tion of the two features. Yet another argument is based on the supposed 
impossibility in practice, quite apart from theory, of removing the marine 
organisms affixed to the sea bed from the regime of the high seas. Mouton, 
for example points out that trawling for some classes of fish, such as 
flounder, can only be carried on by disturbing the sea bed and its marine 
growth.'!* It is true that an agassiz or otter trawl will pluck sponges 
and damage shellfish, but the objection is largely artificial, since most 
commercially exploitable species, and notably pearl oysters, are only found 
on rocky bottoms where trawling is not as a rule practiced. It does, how- 
ever, raise the interesting legal problem of a hypothetical collision of two 
incompatible rights. Perhaps the doctrine of abuse of rights which the 
International Law Commission endorsed *** might be resorted to as a solu- 
tion. Where sponges are growing on a sandy bottom, or edible oysters 
are attached to individual stones on a substantially level sea bed, or laid 
out in fairly shallow water, it would perhaps be competent to the state 
claiming the sea bed to require foreign nationals to employ suitable rollers 
on the footwire of the trawl. In this way trawling can be carried on with 


the claims to protect seals in the Behring Sea, and the principles applicable to coral 
reefs and pearl beds is unwarranted.’’ International law recognizes the right of a 
state to claim portions of the soil under the sea. ‘‘Such claim may be legitimately 
made to oyster beds, pearl fisheries and coral reefs; and, in the same way, mines within 
the territory may be worked out under the sea below low-water mark. There is no 
analogy between a claim to property in and to protect swimming animals, such as 
fish and seals, and a like claim in respect of oyster, pearl or coral beds.’’ Speaking 
generally, the British Government defined the freedom of the sea as including the right 
‘*to take therefrom at will and pleasure the produce of the sea,’’ and it may, in view 
of the above quotations, be concluded that ‘‘produce’’ in this context means free- 
swimming, or at least mobile, organisms, and organisms included in the term plankton. 
Parl. Pap. 1893, Behring Sea, U. S. No. 4 (Cd. 6921), pp. 51, 59, being a summary of 
the British Case (Cd. 6918) and Counter-Case (Cd. 6920). 

111 See also the argument of the Colombian delegate at the 1930 Codification Con- 
ference where he included pearls and petroleum in the term ‘‘natural resources.’’ 
L.N. 351(b) M. 145(b). 1930. V., p. 150. 

112 Hurst in 34 Grotius Society Transactions (1949) 166. 

118 Op. cit., p. 135; Gidel, op. cit., pp. 488-500. 

114 This was intended as a restraint upon exhaustive exploitation, but it could equally 
apply in the above context. A/CN.4/L. 45, Add. 1, Ch. III; A/2456, par. 71. See, 
generally, Lauterpacht, The Function of Law in the International Community (1933), 
p. 98; The Swift, [1901] P. 168, illustrating a conflict between property right in 
oysters and the right of navigation, actually decided on the ground of negligence of the 
navigator. See State v. Taylor, 27 N.J.L. 117; Fleet v. Hegeman, 14 Wend. (N.Y.) 
42; Decker v. Fisher, 4 Barb. (N.Y.) 592; Lowndes v. Dickerson, 34 Barb. (N.Y.) 586. 
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the minimum of damage to the products of the sea bed, and a satisfactory 
reconciliation of competing rights would result. 

Discussions on the subject of sedentary fisheries have traditionally 
avoided strict classification. Sometimes a distinction is drawn between 
sedentary, or sometimes demersal, fisheries and pelagic fisheries, but it is 
a distinction neither fully antithetic nor sufficiently comprehensive. 
Francois uses the term ‘‘sedentary’’ in both the sense of oyster fisheries 
and fishing by fixed installation for swimming organisms."** Perhaps a 
valid legal distinction may be erected between sessile benthos such as oys- 
ters, sponges and seaweed on the one hand, and motile benthos, such as 
crabs and cockles, and nektonic (swimming) organisms on the other hand. 
Virtually all sessile organisms are affixed in some form or other to the sea 
bed, and this perhaps permits of an application of the categories of prop- 
erty law to the problem of their assimilation to the status of the sea bed. 
They may be said to partake of the character of ‘‘fixtures’’ or “‘fructus.”’ 
The pearl oyster, for example, affixes itself early in life to the sea bed by 
means of a byssus and does not thereafter move. Although it derives its 
life from the sea and not from the subsoil, it bears a close analogy to a 
tree or plant in that it depends upon its intimate association with the sea 
bed for continued existence. If removed and exposed it will suffocate; 
if detached, it will immediately affix itself again. The sponge and the 
pearl oyster are therefore susceptible of being classified together. Both 
are products of the soil and both are cultivated and harvested. ‘Travers 
Twiss recognized the ‘‘farming’’ aspects of certain underwater fisheries in 


his opinion to the British Government of July 18, 1871, in which the term 
‘‘fructus’’ is applied to sponges and polypi**; and the United Kingdom, 
adopting this view and specifically quoting Hurst *"* on the point, has 
described pearl oysters as ‘‘fructus of the soil.’’*** In the Behring Sea 
Arbitration it argued that 


as to oysters and coral beds when they are within the waters over 
which international law recognizes an exclusive fishery right, this 
right becomes equivalent to a right of property because they are at- 
tached to the soil. But in animals which move from this area into 
the high seas no such property can be acquired.” 


Westlake, commenting on the physical connection of oysters with the sea 
bed, uses the word ‘‘territorial’’ to describe the character of the fishery.*”° 


115 A/CN.4/17, p. 31. In their communications to the Commission a number of 
states referred to the inherent ambiguity in the term ‘‘sedentary fisheries’’ as used by 
Frangois and adopted by the Commission. A/2456, especially France, p. 52; Nether- 
lands, p. 62; Norway, p. 64; Philippines, p. 65. As Denmark pointed out (p. 48), 
there are arguments favoring dominiuwm of organisms trapped in installations, but 
they are different from the arguments relating to the identification of the natural 
products of the sea bed. A/CN.4/SR. 120, par. 6. 

116 Smith, op. cit., p. 121. 1174 B.Y. (1923-24) 34. 

118 A/2456, p. 70. 119 Loe, cit. 

120 Op. cit., p. 190; see also Hyde, International Law (2nd ed., 1945), Vol. I, pp. 
759-60. Scelle admits that ownership of sedentary fisheries has in the past implied 
ownership of the sea bed. A/CN.4/SR. 119, par. 108. The fixture argument seems 
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English law contains no comprehensive doctrine on the classification of 
fish,‘** although in Smith v. Maryland '** oyster regulations were upheld 
partly on the ground that the State owned the soil. Scottish law, how- 
ever, seems to accept the distinction above suggested, and classifies oysters 
and mussels as appurtenant to the soil, and cockles and other unattached 
shellfish as not.’** In Sutherland v. Watson*** Lord Neave commented 
that mussel scalps are partes soli because, although the mussels have 
powers of locomotion, once they settle down and fix their domicile, they 
do so animo remanendi, and become ‘‘part of the soil.’’ The pearl oys- 
ter is really a type of mussel,*° and it is no more an objection to its iden- 
tification with the sea bed that the spats float about until they settle, than 
it is an objection to the ownership of a plant that the seeds blow about.'*® 


to be adopted by Cérdova, A/CN.4/SR. 205, par. 77. Mouton challenges the use of 
the term ‘‘fructus’’ but does admit a sort of property right in the banks. Op. cit., 
p. 138 et seq. 

121 Sea Fisheries Act, 1868, 31 & 32 Vict., c. 45, s. 41. Removal of all marine 
products is a common law right which can only be altered by a grant of several fishery. 
Goodman v. Mayor of Saltash (1882), 7 App. Cas. 633; Corporation of Truro v. Rowe, 
[1902] 2 K.B. 709. The Court of Appeal in Foster v. Urban District Council of 
Warblington, [1906] 1 K.B. 648, however, does seem to have implied that proprietary 
rights in a tidal area involved proprietary rights in objects upon it. Fletcher Moulton, 
L.J., said that the right of oyster-laying ‘‘ would exist as a reasonable exercise of his 
ownership of the soil by an individual in whom the soil of the foreshore was vested.’’ 
In addition, in Scratton v. Brown (1825), 4 B. & C. 485, it was held that a grant of 
oyster layings passes the soil. See The Swift, [1901] P. 168. The classic case of 
Bagot v. Orr, 2 Bes. & Pul. 472, is unsatisfactory because it turned on a point of 
pleading (Moore, The Law of Fisheries, p. 96); Hall, An Essay on the Rights of the 
Crown and Privileges of the Subject in the Sea-shores (2nd ed., 1875), p. 209; Lemmon, 
Public Rights in the Seashore (1934), p. 90. It was argued (quoting Grotius) that 
freedom of fishing implied freedom to remove shells and shellfish from the seashore. 
The court left open the question whether a distinction was to be drawn between fish 
and shellfish. 

122 (1855) 18 How. (U. 8.) 71. See Murphy v. Ryan (1868), 2 Ir. Rep. C. L. 143; 
Grace v. Willetts (1888), 50 N.J.L. 414. 

128 Rankine, Land Ownership in Scotland, p. 236. In Parker v. Lord Advocate 
(1904), 41 S.L.R. 491, [1904] A.C. 364, it was held that the right of the Crown to 
mussels was not a public but a patrimonial right because the mussels are ‘‘closely as- 
sociated with the ground.’’ Oysters were mentioned in the same context. On limpets 
see Hall v. Whillis (1852), 14 D. 324; lobsters, Duke of Portland v. Gray (1833), 
11 S. 14. 

124 (1868) 6 M. 99. See also Lindsay v. Robertson (1868), 7 M. 239. 

125 Parker and Haswell, A Text Book of Zoology (1921), Vol. I, p. 685; Fowler and 
Allen, The Science of the Sea (1928), p. 302; Herdman, The Pearl Oyster Fisheries of 
the Gulf of Manaar, Report to the Government of Ceylon (1903), Vol. I, pp. 125-146; 
Nicholls, in Reports of the Great Barrier Reef Committee (1931), Vol. III, pp. 26-29. 

126 Fulton, referring to the Convention of Paris of August 2, 1839, reserving oyster 
beds in Granville Bay exclusively for French fishermen, suggests that this implies a 
recognition by the British Government that sedentary fisheries require ‘‘ special treat- 
ment.’’ Op. cit., p. 612. The instance he cites is probably explained on the ground 
that Granville Bay is inland waters, but Fulton’s principle has wide currency. Higgins 
and Colombos say they present ‘‘special features,’’ op. cit., p. 100. See the views of 
the British Government in H. C. Deb. 5s. 163, col. 1417-18, where the Under Secretary 
for Foreign Affairs stated that ‘‘pearl fisheries stand on a different footing to the 
ordinary kind of fishing in the waters of the sea.’’ 
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The Australian Pearl Fisheries Regulations,'** however, treat pearl oys- 
ters, trochus, béche-de-mer and green snails as a class. It may well be 
that the Regulations will be enforced against foreigners only in respect 
of the oysters, but the legislation as it stands leaves the definition of sed- 
entary fisheries ambiguous. The term ‘‘bottom-fish,’’ used by the Inter- 
national Law Commission *** to describe a class of organisms which are 
excluded from the regime of the shelf, was probably intended to refer to 
nektonie organisms, but it seems it should be extended to any marine ani- 
mals that are mobile and neither partake of the character of the sea bed 
nor depend upon it for their existence. Trochus, béche-de-mer and snails, 
although their radius of movement is severely limited, have no physical 
connection with the sea bed. 

There seems to be no theoretical or practical objection to the assimila- 
tion of at least some categories of marine life and growth to the sea bed, 
and in fact some species—notably pearl oysters, which, depending upon 
light penetration, are normally found off the Australian coast under 40 
fathoms—exhibit a peculiar affinity with the continental shelf. The Au- 
stralian claim, however, is not to be considered from the narrow view- 
point of contemporary international law. It is mainly another manifes- 
tation of the pressure eyhibited in many areas of the world towards a 
drastic revision of the historic doctrine of the freedom of the seas in the 
light of modern scientific knowledge and conservation measures. The 
freedom of the seas was postulated at a period when the alternative to a 
common enjoyment was an exclusive one. Australia has made it clear 
that it claims an exclusive interest only to preserve the fisheries, and that 
it has no intention of discriminating against foreign nationals in the 
granting of licenses and the supervision of harvests. If conservation 
measures can be achieved by bilateral or multilateral arrangements, there 
will be no need for international law to alter its content; if they can be 
achieved only through the application of doctrines of property law, it is 
to be expected that state practice will in the future effect the alteration.'”® 
Nor, so long as the doctrine of abuse of rights can be employed in a liberal 
context, will this be an undesirable development. 

The following conclusions are tentatively advanced: 


1. The sea bed is res nullius, and occupation is the mode of its ap- 
propriation. Occupation requires: 

(a) a formal and exclusive claim manifesting animus; 

(b) a prior and continuous exploitation constituting the factum. 

2. The continental shelf doctrine is a generic one independent of 
occupation. 

3. It is based on the legitimate interest which the littoral state has 
in the sea bed contiguous or appurtenant to it. The area of sea bed 
is defined by positive practice of nations as that within the 100-fathom 
line. 

127 Statutory Rules, 1953, No. 84. 


128 A/CN.4/L.45, Add. 1, Ch. III; A/2456, par. 70. 
129 See Fauchille, op. cit., p. 147. 


SEDENTARY FISHERIES AND AUSTRALIAN CONTINENTAL SHELF 209 


4. International law invests the littoral state with the right to claim 
full sovereignty over the shelf. 

5. Until such claim is made, the littoral state’s interest is inchoate. 
Accordingly, no claim can be effective over such portion of the shelf 
as has been occupied by another state. 

6. The Administering Power of a Trust Territory is competent to 
claim the continental shelf for the territory. 

7. In general, and unless municipal law otherwise provides, im- 
perium and dominium coalesce in a claim to the continental shelf. 

8. A claim to the continental shelf is accordingly effective to ap- 
propriate to the littoral state the mineral deposits of the shelf and all 
marine organisms that can be legally assimilated to it. 

9. Such organisms are those affixed in a permanent manner to the 
sea bed. 

10. Dominium of the sea bed constituted either by occupation or 
by a claim to the continental shelf requires that the nationals of 
foreign states shall exercise their international legal rights of navi- 
gation and fishing in such a way as to cause the minimum of inter- 
ference with the littoral state’s interest. 

11. Likewise, the littoral state must exploit its resources in such a 
way as to occasion the minimum of interference with the international 
legal rights of navigation and fishing of foreign nationals. 


EDITORIAL COMMENT 


THE LONDON AND PARIS AGREEMENTS ON WEST GERMANY 


In order to understand fully the recent London ' and Paris * Agreements 
on West Germany, it is, in addition to a strictly legal analysis, indispen- 
sable to take into consideration the whole political background which 
produced these treaty norms: the deep split, the ‘‘tension of hegemony”’ 
between West and East, led, respectively, by the United States and the 
Soviet Union. This tension has made necessary Western strength through 
rearmament, the creation of NATO, attempts at some union between the 
states of free Europe, attempts aided economically and militarily by the 
United States; in the view of American and British strategists, such 
strengthening of the West imperiously demands the rearming of a sover- 
eign West Germany, a consequence of the fact of her sensational economic 
recovery and of the fighting ability of her men. But such revival of a 
German Army has to guard against German militarism and overcome 
French fears. 

A first attempt was made through the Bonn Agreements of May 26, 
1952, and the Treaty establishing the European Defense Community 
(EDC),* signed at Paris on May 27, 1952. With the long-expected denial 
of ratification of the EDC Treaty by the French Parliament on August 30, 
1954, the Bonn Agreements, indissolubly linked to the EDC Treaty, became 
dead also. The present London and Paris Agreements are the outcome of 
a frantic search for a ‘‘second-best’’ solution of the problem. The basis 
was laid by the efforts of the British Foreign Secretary. The United 
Kingdom convoked the Nine-Power Conference * at London; here the basic 
decisions were made. Experts translated them into international docu- 
ments, presented, accepted and signed at the Paris Conference on October 
23, 1954. These Agreements, some between two, three, four, seven, nine 
or all the fourteen NATO Powers, form a vast and intricate network of 
interconnected Conventions, Declarations, Agreements, Resolutions, Pro- 
tocols, Statements and Exchanges of Letters, all dedicated to the purpose 
of strengthening the security structure of the free world through a defense 
contribution by a sovereign West Germany. 

There were, therefore, two principal problems: sovereignty of West 
Germany and a West German defense contribution. At the London Con- 


1 Nine-Power Conference, held in London from Sept. 28 to Oct. 3, 1954. Text of the 
Final Act in Department of State Bulletin, Vol. 31, No. 798 (Oct. 11, 1954), pp. 516- 
531. 

2 Results of Paris Conference. Jbid., No. 803 (Nov. 15, 1954), pp. 719-733. 

3 See this writer’s editorial in this JOURNAL, Vol. 47 (1953), pp. 106-114. 

4 See this writer’s editorial, ibid., pp. 275-281. 

5 Belgium, Canada, France Federal Republic of Germany, Italy, Luxembourg, The 
Netherlands, United Kingdom, United States. 
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ference an agreement was reached between the three Western Occupying 
Powers to end the occupation regime, to revoke the Occupation Statute 
and to abolish the Allied High Commission. In the meantime the three 
Western Powers issued a Declaration of Intent, ‘‘recognizing that a great 
country can no longer be deprived of the rights properly belonging to a 
free and democratic people’’ and expressing the desire ‘‘to associate the 
Federal Republic of Germany with their efforts for peace and security on 
a footing of equality.’’ The last-quoted words are the key words. These 
basic decisions were worked out into diplomatic texts, signed at Paris on 
October 23, 1954. The first, concluded between the three Western Powers 
and West Germany, is the Protocol on the Termination of the Occupation 
Regime. It puts the Bonn Agreements of May 26, 1952, which had lapsed 
through the non-ratification of the EDC Treaty, into force, but with cer- 
tain changes.* The first change is that this Protocol stands by itself and 
is not made dependent on the coming into force of the arrangements for 
a West German defense contribution. That is why Article 2 of the Pro- 
tocol provides that, pending the entry into force of these latter arrange- 
ments, the rights heretofore exercised by the three Western Occupying 
Powers relating to the fields of disarmament and demilitarization shall, 
prior to the ratification of this Protocol, be retained by them; thereafter 
the Military Security Board shall be abolished and the controls in the fields 
of disarmament and demilitarization shall be applied by the Joint Four- 
Power Commission which shall consist of one representative of each of 
these four Powers and take its decision by majority vote. These arrange- 
ments are subject to review with the view to permitting the preparation 
of the future West German defense contribution. 

The Bonn Agreements of 1952, adopted with changes by this Protocol, 
consist of the Convention on Relations and the so-called related conven- 
tions.’ The changes made are contained in five Schedules * accompanying 
the Protocol. The changes in the related conventions are mostly of a 
technical nature: to eliminate the many references to the defunct EDC 
Treaty, taking into account that almost three years have elapsed since 
the signing of the Bonn Agreements, that certain Allied programs have 
been completed in Western Germany, and eliminating certain clauses 
which, in the words of the American Secretary of State, ‘‘were not felt 
to be in harmony with the status of equality being accorded to the Fed- 
eral Republic.’”’ 

The most important changes were made in the Bonn Convention on 
Relations; some are also inspired by the motive of granting equality to 
West Germany. That is the case with the change made in Annex B of 


®See also the Report of the Secretary of State to the President of Nov. 12, 1954 
(Department of State Bulletin, Vol. 31, No. 806 (Dec. 6, 1954), pp. 849-856). 

7 Convention on the Rights and Obligations of Foreign Forces, Finance Convention, 
Convention on the Settlement of Matters Arising out of the War and Occupation. Texts 
in Senate Execs. Q and R, 82nd Cong., 2nd Sess., Washington, 1952. 

8 Texts in London and Paris Agreements, September-October 1954 (Department of 
State Publication 5659, International Organization and Conference Series II (European 
and British Commonwealth), 5), pp. 65-94. 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


the Bonn Convention on Relations. This Annex B contains the Charter 
of the Arbitration Tribunal. Here the most interesting power of juris- 
diction of this Tribunal, namely, to annul, directly and with binding effect 
in the Federal Territory, certain laws, administrative measures and judicial 
decisions, was eliminated. For the same reason the retained right of the 
three Western Powers to the stationing of armed forces in West Germany 
was given up as a retained right and a new and separate Convention on 
the Presence of Foreign Troops in the Republic—the second of the Paris 
documents—was concluded with West Germany. On the other hand, 
Chancellor Dr. Adenauer, in a letter to Sir Anthony Eden, recognized 
the continuing validity of Article 5, paragraph 7, of the Bonn Convention 
on Relations, according to which ‘‘independently of a state of emergency, 
any military commander may, if his forces are immediately menaced, take 
such immediate action appropriate to their protection (including the use 
of armed force) as is required to remove the danger.’’ Article 3 of the 
Convention on the Presence of Foreign Troops contains a revision clause, 
as provided in Article 10 of the Bonn Convention on Relations, and pro- 
vides that the convention shall expire with the conclusion of a German 
peace settlement or if at an earlier time the signatory states agree that the 
development of the international situation justifies new arrangements. 
The retained right of the three Western Powers with regard to Berlin 
is preserved. In London they declared that they will maintain armed 
forces within the territory of Berlin as long as their responsibilities re- 
quire it, and will treat any attack on Berlin from any quarter as an attack 
on their forces and themselves. To this security guarantee was added at 
Paris the declaration of their intention to ensure the greatest possible de- 
gree of self-government in Berlin compatible with Berlin’s special situation. 
Equally, the retained right of the three Western Powers with regard to 
‘‘Germany as a whole,’’ including its unification and a peace settlement, 
was preserved. They had already declared at London that a freely nego- 
tiated peace settlement for the whole of Germany remains an essential 
aim of their policy and that the final determination of the boundaries of 
Germany must await such a settlement; they had also declared that the 
achievement through peaceful means of a fully free and unified Germany 
remains a fundamental goal of their policy. The Protocol makes impor- 
tant changes with regard to the issue of the reunification of Germany. 
Whereas Article 10 of the Bonn Convention on Relations provided for its 
review in the case of actual reunification, there is now added a proviso for 
review also in case an international understanding is reached, with the 
participation and consent of the four governments, on steps toward bring- 
ing about the reunification of Germany. There are also important nega- 
tive changes. Paragraph 7 of the Preamble of the Bonn Convention on 
Relations defined the integration of a reunified Germany within the Eu- 
ropean community as the settled policy of the three Western Powers and 
of the West German Government. Article 7, paragraph 3, stipulated that 
the three Western Powers will extend to the unified Germany the rights 
of the Federal Republic under the Bonn Convention on Relations and the 
related conventions and will for their part agree that the rights under 
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treaties for the formation of an integrated European community should 
be similarly extended, upon the assumption by such a unified Germany 
of the obligations of the Federal Republic toward the three Powers or to 
any of them. These two last-quoted provisos were not carried over into 
the Paris Protocol. The reason probably was that with the death of the 
EDC Treaty the European Community was out of date. But from this 
omission far-reaching legal consequences have been drawn by Professor 
Grewe, legal adviser of the Bonn Government, namely, that this omission 
shows also that the arrangements for West Germany’s entry into NATO 
bind only West Germany and not a unified Germany. This had to be 
admitted by the representatives of the three Western Powers even at the 
Berlin Conference, held at the beginning of 1954. This shows that there 
is no legal continuity and identity: a sovereign West Germany is not iden- 
tical with pre-war Germany, but a new state, a successor state; and a re- 
unified Germany will again be a new state, not bound in law by the 
treaties of West Germany. It is clear that this legal interpretation has 
far-reaching political consequences. 

The second great problem at London and Paris was the integration of 
this sovereign West Germany into the Atlantic Community and provision 
for a new West German defense contribution. The complicated arrange- 
ments arrived at were dictated by British-American demands that the new 
security structure be reliable, by West Germany’s wish for equality and 
non-discrimination, and by the desire to overcome French fears and re- 
luctance. The way was prepared at London through the declaration of 
the American Secretary of State and the British Foreign Secretary, who, 
on behalf of the United Kingdom, made the far-reaching and unprecedented 
commitment that Great Britain will continue to maintain on the European 
Continent four divisions and the tactical air force and will not withdraw 
them against the wishes of the majority of the Brussels Treaty Powers, a 
commitment which may last until the end of this century. 

After the death of the EDC Treaty the simplest way of integrating a 
rearmed West Germany would have been her direct admission to NATO. 
But France insisted on control of West German rearmament, first of all 
through an European organization in which Great Britain, contrary to 
the EDC Treaty, is a member. Hence the Brussels Treaty of March 17, 
1948, creating the Western European Union (WEU) ® which had been 
completely overshadowed, especially with regard to its military features, 
by the North Atlantic Treaty,?®° was suddenly brought into the foreground, 
but with important changes. The Brussels Treaty was originally an anti- 
German alliance, as clearly expressed in its text.1* Nothing could better 


® Text in Department of State Bulletin, Vol. 18, No. 462 (May 9, 1948), and re- 
printed ibid., Vol. 31, No. 798 (Oct. 11, 1954), pp. 528-530. See this writer’s edi- 
torial in this JouRNAL, Vol. 42 (1948), pp. 868-877. 

10 Signed at Washington April 4, 1949. 

11 Just as the British-Soviet Treaty of 1942, the French-Soviet Treaty of Dec. 10, 
1944, concluded for twenty years by the provisional regime of General Charles de Gaulle, 
and the British-French Treaty of Dunkirk of 1947. 
12In the Preamble and in Art. VII. 
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illustrate the ‘‘revirement des alliances’’ than the fact that this anti- 
German treaty was to become a treaty of alliance with West Germany. 
But as the changed Brussels Treaty was intended also to supervise the 
arming of the new ally, it now reads, rather ironically, less like a treaty 
of alliance providing for minimum contributions like NATO, but like a 
treaty for the reduction of armaments providing for maximum contribu- 
tions. Finally the changed Western European Union had to be built into 
NATO. In order to satisfy the British wish for absolute sovereignty, 
all the supervision had to be restricted to the Continental Brussels Powers. 
In order to satisfy West Germany’s wish for equality and non-discrimina- 
tion, France and the other Continental Brussels Powers had to accept super- 
vision, too. Yet, the discrimination in fact regarding West Germany is 
veiled by the declaration of the West German Chancellor: West Germany 
undertakes voluntarily not to manufacture in its territory any atomic, 
chemical and biological weapons ** or any of the weapons detailed in para- 
graphs IV, V and VI of Annex II to Article 107 of the EDC Treaty." 
Here, elements of the defunct EDC Treaty were taken over, just as the 
West German defense contribution maximum is identical with that pro- 
vided for by the EDC Treaty. Also very important is West Germany’s 
commitment that it will refrain from any action inconsistent with the 
strictly defensive character of NATO and WEU, and that it will never 
have recourse to force to achieve the reunification of Germany or the modi- 
fication of the present boundaries of West Germany. 

On this foundation the basic decisions, as to the Brussels Treaty, were 
taken at London and the corresponding documents were signed at Paris. 
They consist, first, of the Declaration inviting Italy and the Federal Re- 
public of Germany to accede to the Brussels Treaty as modified by four 
Protocols. Protocol I deletes the anti-German features, extends the WEU 
to Italy and West Germany, adds close co-operation with NATO (any du- 
plication with NATO, particularly in military matters, will be avoided), 
states the wish ‘‘to promote the unity and encourage the progressive inte- 
gration of Europe,’’ and creates a Council which, inter alia, is also dedi- 
cated to ‘‘close cooperation with other European organizations.’’ The 
Council is empowered to set up necessary subsidiary bodies and to estab- 
lish immediately an Agency for the Control of Armaments, and is bound 
to make an annual report to another newly created organ, the Assembly, 
composed of representatives of the Brussels Treaty Powers to the Consul- 
tative Assembly of the Council of Europe. Protocol II deals with the 
Forces of WEU, Protocol III with the control of armaments, Protocol IV 
with the Agency for the Control of Armaments, its organization *° and its 


18 As detailed in Annex II to Art. 107 of the EDC Treaty. 

14 Namely, long-range missiles, guided missiles and influence mines, naval vessels 
other than minor defensive craft, and military aircraft. Any amendments as to these 
weapons can, on the request of West Germany, be carried out by a two-thirds majority 
of the Brussels Council of Ministers, if a request to this effect is made to NATO. 

15 A Director, a Deputy Director and a staff, drawn equitably from nationals of 
the Brussels Treaty Powers. The Director shall submit to the Council a plan for the 
organization of the Agency. The Agency will aave departments for its different tasks: 
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tasks. The Control Agency is directed to supervise the non-manufacture 
of certain arms which West Germany has voluntarily undertaken not to 
manufacture and with the control of stocks of arms by the other Conti- 
nental Brussels Treaty Powers. The United States retains full authority 
to determine allocation of U. S. military assistance. The French Prime 
Minister’s wish for unification of production and standardization of ar- 
maments was not adopted, but a resolution was taken to convene a Work- 
ing Group of the Brussels Treaty Powers on January 17, 1955, at Paris 
to study the draft directives submitted by the French Government on 
October 1, 1954, with a view to submitting proposals to the Council of 
the Western European Union. 

The basic decisions as to bringing the changed WEU into NATO were 
also taken at London and the corresponding documents signed at Paris. 
The first is the Protocol to the North Atlantic Treaty on the accession of 
the Federal Republic of Germany. The second is the very important 
Resolution to increase the powers of the Supreme Allied Commander 
Europe (SACEUR).*® Of great importance also is Section IV of the 
Final Act of the London Conference recording the view of all the NATO 
governments that “‘the North Atlantic Treaty should be regarded as of 
indefinite duration.’’ 

This whole complicated network of agreements is based on a very thin 
foundation: the bilateral French-West German Saar Accord of October 23, 
1954.17 It provides for ‘‘a European Statute of the Saar within the frame- 
work of WEU.’’ The interests of the Saar in the fields of foreign affairs 
and defense are represented by a European Commissioner, appointed by 
and responsible to the Council of the WEU, who may be neither a 
Frenchman nor German nor Saarlander. The ‘‘rattachement économique 
a la France’’ is fully maintained and reinforced: customs union, currency 
union, French domination of the coal, iron and steel industry in the Saar. 
Gradual economic ties between the Saar and West Germany are promised, 
but they must not endanger the dominant French position in the Saar. 
Concessions to West Germany are that the European Statute is only valid 
‘“‘yntil the conclusion of a peace treaty’’ and that it must be approved by 
a plebiscite. This plebiscite will be held three months after the freeing 
of political parties, associations, newspapers and public meetings. Once 
the European Statute is approved, it can no longer be questioned or at- 
tacked until the conclusion of a peace treaty. France and West Germany 


departments dealing with the examination of statistical and budgetary information, 
inspection, test checks, and administration. 

16 All deployment of troops shall be in accordance with NATO strategy; the location 
of forces is to be determined by SACEUR after consultation with the national au- 
thorities concerned; these forces shall not be redeployed or used operationally without 
the consent of SACEUR. The integration of forces will, as a rule, remain at Army 
Group and Tactical Air Force level. The powers and responsibilities of SACEUR for the 
logistic support of the forces placed under its authority will be increased; SACEUR 
will also have control over higher training of all national forces assigned to its com- 
mand in peacetime. The ‘‘area’’ of SACEUR will not include North Africa. 

17 English text in New York Times, Oct. 26, 1954, p. 4. 
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guarantee the European Statute until the conclusion of a peace treaty and 
will ask the British and American governments to do the same. 

If we consider the London and Paris Agreements as a whole, we may 
say that they constitute the best possible substitute solution and will, if 
ratified and executed, contribute to strengthening the security structure 
of the free world. But, as was indicated by earlier developments, the 
idea of a union of free Europe is, unfortunately, in retreat. This is shown 
by the death of the EDC Treaty, the new French nationalism, the resigna- 
tion of Jean Monnet, Chairman of the High Authority of the European 
Coal and Steel Community, and the elimination of all ‘‘supra-national”’ 
features in the new agreements. To that comes the weakness of the basic 
Saar Accord, on the ratification of which the coming into force of the 
whole treaty arrangement depends. Perhaps the hope expressed by the 
American Secretary of State’* that ‘‘now we have both the Saar and 
Trieste problems settled’’ and that they ‘‘are no longer there to be un- 
settling of the whole situation,’’ is over-optimistic. It should also not be 
overlooked that Italian Trieste was returned to Italy, whereas the intent 
of the Saar Accord is to separate permanently the one hundred percent 
German Saar from Germany. The Saar Accord is, of course, heavily at- 
tacked in West Germany; even the Chancellor of West Germany, who re- 
mains optimistic,’® had to concede ‘‘a profound divergence of views’’ 
between France and West Germany. For the latter the Saar Accord is 
a temporary agreement which leaves German sovereignty over the Saar 
intact; for France the Accord is final, as expressed by Gilbert Grandval, 
French Ambassador to the Saar. The London and Paris Agreements 
are again provisional only, as the many references to a German peace 
treaty, the settlement of Germany’s frontiers and the problem of reunifi- 
eation of Germany show. The whole treaty arrangement also presupposes 
a real conciliation between France and Germany, a permanent and sincere 
co-operation, and for that the present situation offers no guarantee. But 
the first necessity now is the ratification, the second, the execution of the 
London and Paris Agreements, the building up of a strong, reliable and 


yet not militaristic German Army. 
Joser L. Kunz 


THE MONETARY GOLD DECISION IN PERSPECTIVE 


The somewhat involved decision of the International Court of Justice 
in the Case of the Monetary Gold Removed from Rome in 1943, which 
copes with such a novelty to the judicial process as an attack on jurisdic- 
tion by a plaintiff, also brings to a curious resting point one phase of a 
post-World War II experiment in international legal remedies: restitution 
im specie. 

18 In his televised report to the President and the Cabinet at the White House on 
Oct. 25, 1954. Department of State Publication 5659, p. 7. 

19 See Konrad Adenauer, ‘‘Germany, the New Partner,’’ in Foreign Affairs, Vol. 33 


(1955), pp. 177-183. 
11.C.J. Reports, 1954, p. 19; digested in this JouRNAL, Vol. 48 (1954), p. 649. 
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The principle of specific restitution of illegally taken property is not, 
of course, an innovation of the World War II period. It seems fair to 
say, however, that the settlements proposed for that war made greater 
use of the remedy than ever before. The restitution of monetary gold 
was a particularized aspect of a broader remedy based upon the princi- 
ple of the return of objects illegally taken * by the Axis occupiers. Both 
the general remedy and its specialized version for monetary gold were 
developed out of very great deference for the teachings of John Maynard 
Keynes about the unwisdom, indeed the immorality, of the reparation 
charges against Germany following World War I.° A principal, and 
posthumous, effort in rejoinder to Keynes* was not available when the 
planning was done. Most likely it would have made no difference. The 
basic idea of restitution was to undo injustice and to restore war-disrupted 
order as an alternative to a large reparation bill against Germany.® 

In the case of monetary gold the general anti-reparations policy re- 
ferred to was paralleled by two others: one a wartime economic warfare 
measure and the other a viewpoint on liberated areas’ monetary policy. 
The economic warfare measure was expressed in the United Nations Gold 
Declaration of February 22, 1944, which was designed to make it as difficult 
as possible for Germany to use in her aggression gold she had looted from 
occupied countries, Allied research having indicated that by that time 
Germany had well exhausted the gold with which she entered the war. 
The Gold Declaration built upon an earlier Allied Declaration on Axis 
Acts of Dispossession, January 5, 1943, which itself is the most authori- 


tative pre-peace treaty statement of the general restitution principle. 
After United States Forces found substantial quantites of monetary gold 
in a salt mine near Merkers, Germany, attention also began to be paid to 
certain postwar implications of this discovery. Although some of the gold 
was possibly identifiable, a good deal of it certainly was not; and, more- 
over, the extent to which the Germans had dipped into one cache of looted 
gold rather than another appeared to be haphazard. Within the Depart- 


2A taking by force or duress was dealt with as illegal. Identification of the property 
was required. Return was made to the government of the country from which the 
removal took place. 

8 Keynes, Economic Consequences of the Peace (1920), esp. pp. 53-55, 226-251. 

4Mantoux, The Carthaginian Peace or The Economic Consequences of Mr. Keynes 
(Pub. 1946, after the brilliant young French economist author was killed in one of the 
last engagements of World War II in Europe). 

5 The United States, Britain and France resisted reparations claims against Italy on 
the ground of her incapacity to pay. In the case of Germany, reparations were limited 
to amounts far smaller than the total of war claims against Germany, being restricted 
to the taking of German external assets and the removal of certain plant equipment 
from Germany estimated to be in excess of that country’s peacetime needs. In con- 
trast, the Soviet Union sought large reparations from Italy, and it was on the Soviet 
claim for reparations of $10,000,000,000 in current manufactures from Germany that 
the quadripartite control of Germany foundered. See Clay, Decision in Germany 
(1950), Ch. 7. The full history of the impact of changing circumstances and con- 
ditions on German and Japanese reparation policy remains to be written. 

6 Editorial, this JouRNAL, Vol. 37 (1943), p. 282. 
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ment of State, in connection with the preparation of instructions for the 
American Delegation to the Paris Conference on Reparations, the position 
developed that the restitution of looted monetary gold should not follow 
an accidental pattern established by the Germans but, rather, that the 
gold should be returned in such a way as to maximize its contribution to 
the restoration of monetary stability in the ravaged countries. These 
proposals encountered opposition in the Treasury Department, the view 
there being expressed that the gold should be claimed by the United States 
as war booty.’ However, the United States Delegation was finally in- 
structed to seek in the Paris Reparation Agreement the adoption of a 
“gold pool’’ principle, whereby the looted gold would be returned to the 
various countries which lost gold to Germany in the proportion of their 
losses to total losses.® 

Part III of the Paris Agreement on Reparation ® put the ‘‘gold pool’’ 
into legal effect. Albania was a party to the agreement. The agreement 
provided for eventual participation by Italy and Austria, and they were 
later allowed to participate. By Part III of the Paris Agreement also, 
the United States, the United Kingdom and France, as the Occupying 
Powers concerned, were put in charge of the gold restitution operation. 
To accomplish this purpose the three Powers established the Tripartite 
Commission on Restitution of Monetary Gold,’ an organization separate 
from, but staffed at the top by the same persons appointed by these coun- 
tries as their delegates to the Inter-Allied Reparation Agency." The 


Tripartite Gold Commission, its coffers swelled by some gold recoveries 
from neutral countries,’* went about its work over several years, receiving 
claims and making awards. The Bank of England became its custodian 
pending restitution deliveries, and a private claim for the return of seized 


7A viewpoint which, aside from its economic shortsightedness, also had the disad- 
vantage of supporting by emulation Soviet seizures of industrial property in Manchuria 
and in Southeastern Europe as ‘‘war trophies.’’ 

8A sidelight of sorts is cast on the lawyer’s réle in the making of foreign policy 
through international agreements by the recollection that the American gold pool 
[sometimes less elegantly called ‘‘pot’’] had to be explained to the British in terms of 
the maritime insurance concept of the ‘‘general average’’ and to the continentals 
{thanks to a suggestion from one of the most scholarly among them] by reference to 
the Lex Rhodia de Jactu, preserved in the Pandects, Dig. 14.2.1; cf. 3 Kent, Comm. 
232, 233. 

9 T.I.A.S. No. 1655, in force Jan. 24, 1946; this JouRNAL, Supp., Vol. 40 (1946), p. 
117; described in Howard, The Paris Agreement on Reparations from Germany, Dept. 
of State Bulletin, Vol. 14 (1946), p. 1023 et seq., esp. p. 1027. 

10 See ibid., Vol. 15 (1946), p. 563, reporting the establishment of the Commission, 
Sept. 27, 1946. 

11 Established by Part II of the Paris Agreement on Reparation to apply the princi- 
ples of dividing German assets available to the Western countries for reparation. See 
Howard, The Inter-Allied Reparation Agency, Dept. of State Bulletin, Vol. 14 (1946), 
p. 1063. 

12 The Paris Agreement, Part III-G envisaged the possibility that the Allied Powers 
might get back from certain neutral countries gold they had received from Germany. 
There were such recoveries. 
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gold was successfully met by the Bank’s plea of sovereign immunity on 
behalf of the Tripartite Powers.** 

During the whole period, however, a contention regarding certain gold 
seized by the Germans at Rome and claimed by Albania to have been 
illegally dealt with by Italy and by Italy to have been Italian, remained 
unsolved. In May, 1951, the three governments, the Tripartite Commission 
not having been able to reach a conclusion, announced an agreement be- 
tween themselves, but without Italy or Albania, out of which ‘‘settlement’’ 
the present unsettlement arose.** The agreement was to submit to an 
arbitrator the question whether the gold looted at Rome was originally the 
property of Italy or of Albania when carted away by the retreating 
Germans. To this extent the agreement merely involved the selection 
of a method of determination in lieu of the Tripartite Commission, whose 
initial decision was declared withdrawn. 

A new and decidedly novel element was, however, then injected into the 
agreement: If the arbitrator should decide that under Part III of the 
Paris Agreement on Reparation the looted gold had at the time of its 
looting been the property of Albania, a further series of questions would 
then arise. These involved the competing claims of the United Kingdom 
and of Italy to the gold, assuming it to be the property of Albania. The 
British claim was based on the unsatisfied judgment of the International 
Court of Justice in the Corfu Channel Case; that of Italy upon the alleged 
confiscation by Albania of the assets of the National Bank of Albania, 
largely owned by the Italian Government.** The three governments an- 
nounced their agreement as follows: If the arbitrator should find that the 
proper ‘‘gold pool’’ claim was that of Albania, then the United Kingdom 
should have the gold, unless within 90 days after the arbitral award in 
favor of Albania on the restitution claim (a) Albania should contest the 
transfer to Britain before the International Court of Justice or (b) Italy 
should contest before that Court (i) the arbitral award to Albania under 
the ‘‘gold pool’’ right or (ii) the granting of priority to the British claim 
as between the two derivative contenders for the gold. 

The arbitrator found that the valid gold pool claim under the Paris 
Agreement ?* was Albania’s. Thereafter there came the acceptance by 
Italy of reference to the International Court of Justice, Albania having 
taken no notice of the opportunities furnished her for resort to that 
tribunal by the agreement of the three Powers. 

Thus the stage was set for the unorthodox: Italy took formal steps to 
come within the time limitation fixed in an agreement to which she was 


18 Dollfus Meig et Cie., 8. A. v. Bank of England, [1950] 1 All E. R. 747; ¢bdid., 
[1950] 2 All E. R. 605; digested in this JourNaL, Vol. 44 (1950), p. 592; Vol. 45 
(1951), p. 383. 

14 Quoted in full in Dept. of State Bulletin, Vol. 24 (1951), pp. 785, 786-787. 

15 However, the nature of the Italian claim seemed to raise once again the basic 
question left to the arbitrator; compare the announcement with the signed agreement, 
cited above, note 14. 

16 This writer has not been able to find an original source for the arbitral award, 
Teported to have been made Feb. 20, 1953. 
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not a party. But, having been made a plaintiff against her will, she 
thereafter objected to the competence of the Court. This led to a British 
gambit: Italy, in view of her objection to competence, had not really turned 
to the Court within the time limit fixed by the Tripartite Agreement. The 
objective, obviously, of the British move was to leave the field entirely open 
for Her Majesty’s Government to take over the Albania gold in satisfaction 
of its Corfu Channel claim, neatly eliminating both rival claimants. In 
all this legal jockeying the United States and France apparently took no 
part. 

The decision of the Court may on its face seem another nicely reasoned 
piece of ineffectualness. The background of the case has been developed 
in this editorial to suggest: (1) that, in fact, the Court did, under unfavor- 
able circumstances, accomplish a sort of equitable justice, and (2) that 
blame for the frustration the decision creates must lie elsewhere. 

In a very real sense Britain, France and the United States were inter- 
national fiduciaries of the looted monetary gold. It is somewhat disturbing 
to find these fiduciaries disposed in the twilight of their trust to enforce 
their own non-trustee claims against the trust assets, not against merely 
the ‘‘bad hat’’ cestui (Albania), but the other (Italy) as well. 

Interesting questions of law remain open regarding the capacity under 
international law of Britain and the other two Tripartite Commission 
Powers effectively to agree that Albania’s gold should, by their decision 
and without the initiation by Britain of any Court or Security Council " 
action to enforce the prior judgment, be sequestered for its satisfaction. 
Certainly any likelihood at Paris in 1946 of any such self-help principle 
would have prevented agreement on Part III of the Paris Agreement on 
Reparation. It is from that Agreement and not from any claims based on 
the conquest of Germany that the three Occupying Powers seem to derive 
their authority. The fact that blocked gold deposits have been a factor 
in the negotiation of certain other claims settlements ** probably give us 
no legal precedent in any case, and certainly not for the instant situation. 

When the position of Italy under the 1951 Tripartite Agreement is con- 
sidered, moreover, not even the plea of lending effectiveness to the rule 
of law by aiding the enforcement of the judgments of the International 
Court appears to justify the agreement of the three Powers. Italy was 
envisaged as an eventual beneficiary of the gold pool under the Paris 
Agreement of 1946; subsequently she had her restitution claims against 
Germany safeguarded from waiver in the Peace Treaty.*® Eventually she 
became a participant in the gold pool. By their own action the three made 
themselves fiduciaries for Italy. 

The effect of the Court’s decision was to reject the British stratagem 
which would have opened the way for Britain to win against Italy either 
way the Albanian claim might be decided. It was necessary for the Court 
to develop the principle that under certain circumstances there is nothing 


17 Under Charter, Art. 94. 
18 As the U. S.-Yugoslav Nationalization Claims Settlement of July 19, 1948. 
19 Treaty of Peace with Italy, T.IA.S. No. 1648, Art. 77; this JourNaL, Supp., Vol. 


42 (1948), p. 75. 
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wrong, under Article 62 of the Rules of the Court, with a plaintiff’s rais- 
ing a legal issue of jurisdiction after having accepted jurisdiction. Some 
of the differentiations are thin, the reasoning embraces legal metaphysics ; 7° 
but, sirs, what would you have under the circumstances? 

Then the Court gives a gentle lesson in elemental due process; since 
Italy’s claim turns on whether Albania has committed a legal wrong 
against Italy under international law, there is actually a dispute between 
Albania and Italy. Such a dispute could not be decided without the ap- 
pearance of Albania. 

The episode, on the whole, does not appear to be a happy one, mainly 
because the Court was cavalierly tossed a ‘‘hot potato’’ that diplomacy 
and international quasi-administrative law and international arbitration 
did not handle. The potato appears to have been tossed mainly to get rid 
of it, and the Court apparently has no choice but to field such tosses under 
Article 36.1 of its Statute. It is regrettable that it is so often assumed 
that the Court can settle anything—if only the parties will go to it. Such 
a proposition is surely not held for domestic courts; it is obviously not 
even remotely true internationally in today’s world—certainly not true so 
long as the Court has no authority to command relevant sovereign parties 
to appear unless they have themselves consented to appear. 

The Tripartite Gold Commission [or the governments behind it] should 
have found the facts and made the restitution award, for or against Al- 
bania, for or against Italy. That was what it was set up by international 
agreement in 1946 to do. The entirely distinct British claim against 
Albania should have been rigorously insulated from the restitution oper- 
ation. The countries behind the Commission have failed to do their bit 
for the development of the international administrative law some have 
thought they have seen coming.** They have unilaterally modified an in- 
ternational agreement under which they voluntarily assumed fiduciary 
obligations. They put the Court in a very difficult position and it is no 
thanks to them that it managed to do elemental justice at the price of not 
solving an international problem. 

It would be interesting to know what finally happened to the gold. 


Covey T. OLIVER 


THE INTERNATIONAL LAW COMMISSION’S 1954 REPORT ON THE REGIME 

OF THE TERRITORIAL SEA 
The International Law Commission decided in 1951 to initiate work on 
the ‘‘Régime of Territorial Waters.’’ This action was taken pursuant to a 
resolution of the General Assembly at its Fourth Session on December 6, 
1949. The initiative was taken by Iceland whose proposal was adopted 
by a slim margin. Mr. J. P. A. Francois of The Netherlands was ap- 


20 Literally, as in American tax cases: What is realf What is sham? Refer to the 
report of the case, in this JoURNAL (cited above, note 1), pp. 652-653. 

21 Cf. Rubin, ‘‘The Judicial Review Problem in the ITO,’’ 63 Harvard Law Review 
(1949) 78, 

1 Liang, ‘‘ Notes on Legal Questions Concerning the United Nations,’’ this Journat, 
Vol. 44 (1950), p. 533. 
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pointed Special Rapporteur—an excellent choice, since he served in a like 
capacity on the same topic for the Second Committee of the 1930 League 
of Nations Conference for the Codification of International Law, and is also 
the International Law Commission’s Special Rapporteur on the High 
Seas. Mr. Francois presented a report to the Fourth Session of the 
International Law Commission.*? After discussion in the Commission, re- 
vised reports were submitted. At its Sixth Session in 1954, the Com- 
mission considered the reports at six of its meetings and as a result in- 
cluded the topic in Chapter IV of its Report for that session.* Its draft 
articles are to be submitted to governments in conformity with the pro- 
visions of the Commission’s Statute. 

It should be borne in mind that the International Law Commission 
still has on its agenda as a separate topic ‘‘The Regime of the High Seas,’’ 
but clearly recognizes the connection between the two topics. The ques- 
tion of a ‘‘contiguous zone’’ and the problem of the continental shelf have 
been considered in connection with the high seas* and the International 
Law Commission’s views on these questions are not analyzed in this 
comment. It seems essential, however, that the two subjects of High 
Seas and Territorial Sea eventually be combined, since it is not likely that 
governments would act on any draft convention covering one of these 
projects apart from the other.*® 

The Report of the International Law Commission on the Regime of the 
Territorial Sea is in the usual form of a black-letter text followed by 
comments. The ‘‘Provisional Articles’’ are divided into three chapters: 
Chapter I, ‘‘General’’; Chapter II, ‘‘Limits of the Territorial Sea’’; 
Chapter III, ‘‘Rights of Passage.’’ 

Although the term ‘‘territorial waters’’ was first used by the Commis- 
sion, it has now adopted, as the Rapporteur recommended, the term “‘ter- 
ritorial sea.’’ The same choice was made in the League of Nations Com- 
mittee’s proposals in 1930. The choice is supported by the argument, 
inter alia, that the term ‘‘territorial waters’? may include ‘‘internal [in- 
land] waters,’’ which causes confusion. It is noted that in French the 
term ‘‘mer territoriale’’ ‘‘has gained ground since 1930.’’ 

Article 1 properly describes the rights over the territorial sea as 
‘‘sovereignty.’’ In usual form, the article adds that ‘‘This sovereignty is 
exercised subject to the conditions prescribed in these regulations and 
other rules of international law.’’ The distinction between sovereignty 


2U.N. Doc. A/CN.4/53, April 4, 1952. 

8 Second Report, U.N. Doc. A/CN.4/61, Feb. 19, 1953; Addendum to Second Report, 
U.N. Doe. A/CN.4/61, Add. 1, May 18, 1953; Third Report, U.N. Doe. A/CN.4/77, 
Feb. 4, 1954. 

General Assembly, 9th Sess., Official Records, Supp. No. 9 (A/2693), 1954, pp. 12- 
21; this JourNaL, Supp., Vol. 49 (1955), pp. 23-43. 

5 See this JouRNAL, Vol. 45 (1951), p. 338; Vol. 46 (1952), p. 125; Vol. 48 (1954), 
p-. 587. 

6 Semble contra the United States view expressed in the Sixth Committee of the 
General Assembly, Nov. 29, 1954, and reproduced in Department of State Bulletin, 
Vol. 32 (1955), p. 62. 


EDITORIAL COMMENT 223 


and its exercise is well put. Article 2 proceeds to state the established 
rule that this sovereignty extends ‘‘to the air space over the territorial 
sea as well as to its bed and subsoil.’’ As a matter of drafting, Article 2 
might well be made the second paragraph of Article 1, with the para- 
graph on the exercise of sovereignty added as the third paragraph to make 
clear that it is applicable to surface, airspace and subsurface. Its appli- 
cation to the superjacent airspace is of special importance. 

Article 3 on the ‘‘Breadth of the territorial sea’’ is of course the 
heart of the matter. Understandably but regrettably, its drafting has 
been postponed. The Introduction to this Report explains that twelve 
different suggestions were made on this issue in the Commission’s debates. 
Some members would set a uniform limit, but the limits of 3, 4, 6 and 12 
miles all had their advocates. Some would prefer to say that the limit 
should ‘‘vary from State to State.’’ Some would measure the breadth 
by that of the underlying continental shelf. Mr. Francois himself pro- 
posed a draft allowing each state to fix the breadth of its territorial sea 
up to a 12-mile maximum, but the Commission did not agree.’ 

Some of the views seem to cloud the distinction between the territorial 
sea over which the state has sovereignty, and the contiguous zone of the 
high sea within which the state may exercise certain rights. In his first 
and second reports to the Commission, the Rapporteur presented tables, 
based on a ‘‘study of current legislation, as collected by the Secretariat 
and others.’’* Sixty-seven states or subdivisions of states are listed in 
the first table. Such a table must be used with care. If one looks at the 
right-hand column one might get a superficial impression of utter chaos, 
since the figures do range from 3 to 200 miles.® On analysis, however, one 
finds, for example, under ‘‘United States of America’’ ‘‘3 miles’’ and a 
sub-heading, ‘‘ Customs—4 leagues.’’ One finds hereunder also four States 
listed, including ‘‘ Louisiana 27 miles’’ and ‘‘ Florida 3 leagues.’’ Actually 
one knows that the United States Government is firm and consistent in its 
support of the three-mile limit as the limit of territorial waters over which 
a state has sovereignty. The application of customs laws outside territorial 
waters in the ‘‘Contiguous Zone’’ rests on quite different principles. In 
the tidelands controversy, the Department of State was careful not to 
support wider maritime boundaries found in some State laws.’® Di- 


7 Second Report, U.N. Doc. A/CN.4/61, Feb. 19, 1953, pp. 6 and 11. 

8U.N. Does. A/CN.4/53, April 4, 1952, pp. 11-15; A/CN.4/61, Feb. 19, 1953, pp. 
11-24. 

®The Icelandic Government has stressed the divergence thus indicated in ‘‘The 
Icelandic Efforts for Fisheries Conservation, Memorandum submitted to the Council of 
Europe by the Government of Iceland,’’ September, 1954, p. 25. 

10 Cf. statement by Jack B. Tate, Deputy Legal Adviser, Department of State, before 
the House Committee on Interior and Insular Affairs, March 3, 1953, Department of State 
Bulletin, Vol. 28 (1953), p. 486. Note, however, the blurring of the concepts of 
sovereignty and jurisdiction in Senate Report 2214 of Aug. 4, 1954, to accompany H.R. 
9584 relative to the bill which became P.L. 680 of Aug. 27, 1954, 68 Stat. 883. The 
Swedish Government supplied corrections to the indications given of its claims; U.N. 
Doc. A/CN.4/71, Add. 1, May 13, 1953. 
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vergence of claims obviously exists among the nations of the world, and 
Mr. Francois is probably correct in saying that it would be impossible to 
get general ratification of a convention confirming the three-mile limit. 
It is still true that claims up to three miles are universally acknowledged 
to be valid under international law, while wider claims are not." Al- 
though the International Court of Justice has revealed a liberal attitude in 
appraising a national claim to territorial waters in excess of three miles 
under special circumstances,** it is fantastic to assume that it would, for 
example, sustain the Peruvian claim to sovereignty over 200 miles of the 
Pacific Ocean as recently asserted in the case of the Onassis whaling 
ships.** The difficulty of obtaining any agreement on the breadth of the 
territorial sea, even among the American Republics, has been apparent in 
the Inter-American Council of Jurists and the Inter-American Juridical 
Committee.** 

States claiming broad expanses of high sea may well bear in mind that 
an assertion of sovereignty carries with it the assumption of duties as well 
as rights, even though the traditional problem of neutral duties is now 
unfashionable and perhaps legally moribund.** On the other hand, ade- 
quate protection of legitimate national interests in fisheries, mineral 
rights, etc., in or under the high seas outside of territorial waters may be 
secured without extravagant claims to wide belts of maritime sovereignty.*® 
Mr. Francois in his first Report to the Commission has noted the divergence 
of views, both governmental and doctrinal. As a Rapporteur for the 
International Law Commission he is indeed in a dilemma. The present 
writer believes the solution will be found eventually when the problems 


are approached, whether globally or regionally, on the basis of the practical. 


11 See statement of Senate Committee on Interstate and Foreign Commerce in Senate 
Report 2214 (cited in note 10). In presenting a claim to the Soviet Government for 
destruction of a B-50 off Cape Povorotny in 1953, the U. 8. Department of State de- 
clared: ‘‘In the opinion of the United States Government there is no obligation under 
international law to recognize claims to territorial waters in excess of three miles from 
the coast.’’ Department of State Bulletin, Vol. 31 (1954), p. 857, at p. 861. 

12 Anglo-Norwegian Fisheries Case, I.C.J. Reports, 1951, pp. 116-144; cf. this 
JOURNAL, Vol. 46 (1952), p. 348, and pp. 23-30. 

18 New York Times, Nov. 16, 1954. Cf. Joint Declaration on the Maritime Zone by 
Chile, Ecuador and Peru, Aug. 18, 1952, Revista Peruana de Derecho Internacional, 
Vol. 14 (1954), p. 104. 

14 Cf. this JOURNAL, Vol. 47 (1953), p. 701. See Inter-American Juridical Committee, 
Draft Convention on Territorial Waters and Related Questions (Department of Inter- 
national Law, Pan American Union, November, 1952), passim. By Res. XIX of May 
8, 1953, the Inter-American Council of Jurists returned the subject to the Juridical 
Committee for further consideration. Mr. Francois’ arrangement of his table by 
regional groups brings out the fact that no regional consensus is to be found; U.N. 
Doc. A/CN.4/61, Feb. 19, 1953, pp. 7 and 17-24. 

15 It is notable that Mr. Francois does not hesitate to consider the possible appli- 
eability of neutral and belligerent rights and duties, although the Commission decided 
to deal only with rules in time of peace; see pp. 4 and 19 of the Report cited above in 
note 2. 

16 Cf. the familiar proclamations of the United States in 1945; this JourNAL, Supp., 
Vol. 40 (1946), pp. 45-48; Allen, ‘‘A New Concept for Fishery Treaties,’’ this 


JOURNAL, Vol. 46 (1952), p. 319. 
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interests to be regulated, including fisheries of all types, sea-bed and 
subsoil deposits, and surface and aerial navigation. International or- 
ganizations under the United Nations may need to be set up or existing 
organizations may be utilized. The preparatory work requires first, scien- 
tific investigation, and second, political negotiation and legal drafting. 
An encouraging step in this direction was taken by the United Nations 
General Assembly at its last session.’ International co-operation for con- 
servation is by no means novel ** and could be expanded. A more difficult 
task is now being undertaken in the attempt to secure ‘‘international co- 
operation in developing and expanding the peaceful uses of atomic 
energy.’’?® 

Chapter II of the International Law Commission articles continues to 
deal with measurement problems. Here they naturally rely on the views 
of the International Court of Justice in the Anglo-Norwegian Fisheries 
Case and on the recommendations of a group of geographic and hydro- 
graphie experts which met with the Rapporteur at The Hague in April, 
1953.2° The late S. Whittemore Boggs, the distinguished geographer of 
the United States Department of State for many years, was among the 
experts, and the method he advocated of measurements by means of a 
continuous series of ares of circles is reflected in the proposals adopted 
by the Commission.** The Commission proposes in Article 4 as the 
‘‘normal base line’’ the traditional low-water line, but Article 5 would 
permit as an exception straight base lines as approved by the International 
Court of Justice in the Anglo-Norwegian Fisheries Case. The Court’s 
views, however, have been modified by the Commission in accordance with 
recommendations of its experts as representing ‘‘a progressive develop- 
ment of international law.’’ 

The drafting of Article 7 on Bays is postponed pending agreement on 
Article 3. 

Articles 8 and 9 cover ports and roadsteads. Permanent harbor works, 
including jetties and dikes, etc., are regarded as forming part of the coast. 
Roadsteads, wholly or partly outside the outer limit of the territorial sea, 
are included therein and are not to be treated as inland waters. The 
Commission considers that both of these articles reflect existing law. 

Article 10 states the rule that ‘‘Every island has its own territorial 


17See discussion and text of resolution in Department of State Bulletin, Vol. 32 
(1955), pp. 64-67. 

18 Cf. Jessup, ‘‘L’Exploitation des Richesses de la Mer,’’ Hague Academy, Receuil 
des Cours, Vol. 29 (1929), p. 405; Leonard, International Regulation of Fisheries 
(1944) ; Hayden, International Protection of Wild Life (1942). 

19 See Department of State Bulletin, Vol. 31 (1954), p. 918, at p. 919. 

20 The list of the experts is printed in the Report (cited above, note 4), at p. 12. The 
report of the experts is an annex to U.N. Doc. A/CN.4/61, Add. 1, May 18, 1953. 

21Cf. Boggs, ‘‘Delimitation of Seaward Areas under National Jurisdiction,’’ this 
JouRNAL, Vol. 45 (1951), p. 240. The International Court of Justice in the Norwegian 
Fisheries Case stated that this method was not ‘‘obligatory by law.’’ For an interest- 
ing discussion of specific measurement problems off the coasts of the United States, 
see Shalowitz, ‘‘Boundary Problems Raised by the Submerged Lands Act,’’ Columbia 
Law Review, Vol. 54 (1954), p. 1021. 
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sea.’’ For this purpose an island includes only areas permanently above 
high water and does not include, for example, a lighthouse built on a 
submerged rock or reef or technical installations such as those used to 
exploit oil in the continental shelf.** On the other hand, ‘‘drying rocks 
or shoals which are wholly or partly within the territorial sea may be taken 
as points of departure for delimiting the territorial sea.’’ (Article 12.) 

Articles 13 through 16 deal with particular problems of delimitation, 
i.e., in straits (Article 13); at the mouth of a river (Article 14, post- 
poned) ; between the coasts of two opposite states (Article 15); and of 
adjacent states (Article 16). In these situations the Commission took 
advantage of the suggestions of its group of experts without following them 
in every particular. The proposals are practical suggestions for solving 
problems and do not purport merely to reflect existing law. 

Chapter III begins with an explanation of the meaning of the right of 
passage (Article 17). Although Article 18 proceeds to assert the recog- 
nized right of ‘‘innocent passage,’’ this familiar term is not itself char- 
acterized but must be determined by implication. Following the 1930 
Conference precedent, Article 17 first states what ‘‘passage’’ means, then 
devotes a paragraph to what passage is not innocent, and finally notes that 
passage includes incidental or necessary stopping and anchoring. The 
result of these three paragraphs seems to be that a vessel passing through 
territorial waters en route to or from a port of the coastal state is con- 
sidered to be exercising a right of innocent passage. It is believed that 
the contrary view expressed in the Comment to Article 14 of the Harvard 
Research Draft on Territorial Waters is the correct one.** This was the 
view strongly stated by the United States delegate at the 1930 Hague Codi- 
fication Conference and supported by Great Britain. Other delegates, 
however, such as those from Belgium, Norway, Germany and Japan, 
wished to include vessels en route to or from a port. The British delegate 
then modified his proposal to include vessels leaving a port for the high 
seas. The text finally recommended included passage to or from inland 
waters. However, as the Belgian delegate made clear, he and others were 
influenced by the desire to avoid being more restrictive than the 1923 
Statute on the International Regime of Maritime Ports.** Access to ports 
should, however, properly be considered a topic separate from innocent 
passage. The jurisdictional rights of a coastal state are different in the 
two cases, exercise of jurisdiction over ships entering or leaving ports 
being in many instances reasonable or even necessary, while such exercise 
over a vessel in innocent passage could not be justified. The point is not 


22 Such installations are dealt with in the Commission’s draft articles on the Regime 
of the High Seas, especially Art. 6; see Report of the Commission on its Fifth Session 
(1953), A/2456, p. 12. Cf. Szasz, ‘‘May the United States Build Radar Platforms on 
its Continental Shelf?’’, Cornell Law Quarterly, Vol. 40 (1954), p. 110. 

28 This JOURNAL, Spec. Supp., Vol. 23 (1929), p. 295. 

24 See League of Nations, Acts of the Conference for the Codification of International 
Law, Meetings of the Committees, Vol. III, Minutes of the Second Committee, Terri- 
torial Waters, League Doc. C. 351 (b). M. 145(b). 1930. V., V. Legal. 1930. V. 16, 
pp. 58 ff. For the Statute on the International Regime of Maritime Ports, see Hudson, 
International Legislation, Vol. 2 (1931), p. 1162, at p. 1163. 
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discussed in the Comment on Article 17 of the International Law Com- 
mission draft or in the Report of the Rapporteur to the Commission. 
Either modification of the text or supporting argument in favor of the 
rule advocated is called for. The International Law Commission could 
clarify this and subsequent articles by devoting a separate article or sec- 
tion to ‘‘ Access to Ports.’’ 

The Comment on Article 17 states: 


This chapter applies only in time of peace; rights of passage in 
time of war are reserved. 

No provision in this chapter is meant to affect the rights and 
obligations of members of the United Nations under the charter. 


The Commission does not deal with the interesting question whether 
fishing vessels may enjoy the right of innocent passage, a subject which 
elicited divergent views at the Conference on United States-Ecuadoran 
Fishery Relations in 1953.*5 

Article 19 is another interesting example of the way in which the 
International Court of Justice contributes to the clarification of inter- 
national law, since the article is based on the judgment of the Court in the 
Corfu Channel Case.** It reads in part: 


The Coastal State is bound to use the means at its disposal to ensure 
respect in the territorial sea for the principle of the freedom of 
communications and not to allow the said sea to be used for acts 
contrary to the rights of other states. 


Article 20, de lege lata, appropriately provides that the coastal state 


may take necessary steps of self-protection, but in the drafting, the first 
clause of paragraph 1 might well point up the applicability of this right 
to vessels in innocent passage. If the view expressed above about vessels 
bound for ports (or inland waters) were accepted, the second clause of this 
paragraph, which deals with such vessels, could be eliminated or shifted 


to a section on ‘‘ Access to Ports.’’ Paragraph 2 of this article permits 
the coastal state ‘‘temporarily and in definite areas of its territorial sea’’ 
to suspend the right of innocent passage. The Comment explains that 
this can be done only ‘‘in exceptional cases’’ and for ‘‘compelling rea- 
sons’’; it may be questioned whether the text of the article adequately 
brings out these qualifications. 

Article 21 correctly asserts the duty of vessels in passage to comply 
with appropriate laws and regulations of the coastal state. Article 22 
also states existing law in respect to levying charges upon vessels in passage. 

Articles 23 and 24 deal with the exercise of criminal and civil jurisdic- 
tion over vessels in passage, and take the sound view that the right to 
exercise such jurisdiction is limited. In regard to arrests and criminal 
investigations, the exceptions listed are the standard tests commonly 
mentioned in connection with ships in port, 7.e., if the consequences of the 


25 See the excellent discussion of this matter by Selak, in this JouRNAL, Vol. 48 
(1954), p. 627. It seems probable that this issue had not been brought to the Com- 
mission’s attention when its report was written. 

26 1.C.J. Reports, 1949, p. 4; this JouRNAL, Vol. 43 (1949), p. 558. 
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crime extend beyond the vessel, or the crime is of a kind to disturb the 
peace of the coastal state,*’ or if the assistance of local authorities is 
requested. Paragraph 2 of this article is open to question, since it reserves 
the right of the coastal state to deal with vessels ‘‘lying in its territorial 
sea, or passing through the territorial sea after leaving the inland waters.’’ 
If, as it would seem, such vessels are not in innocent passage at all, the case 
should not be covered here. The expression ‘‘lying’’ does not seem to 
be the equivalent of ‘‘stopping and anchoring’’ which is permissible under 
Article 17, paragraph 3. Even under the Commission’s view that vessels 
bound to or from inland waters are in innocent passage, the brief state- 
ment in the Comment is not a persuasive argument for making a distinction 
between a vessel exiting from, and a vessel about to enter, inland waters 
or ports, although it conforms to the British suggestion in 1930. The 
Comment notes that the Commission is not now dealing with problems of 
conflict of jurisdiction in criminal law or with collisions. It is indicated 
that at least the latter topic will be studied later. 

Article 24 soundly takes the view opposite to the decision of the United 
States-Panama Claims Commission in the David Case ** prohibiting en- 
forcement in civil proceedings against a vessel in innocent passage or 
persons on board such a vessel. Query, whether it is desirable to include 
the exception which permits the arrest of the vessel in a civil action arising 
from a collision, or for salvage, or ‘‘in respect of obligations incurred for 
the purpose of the voyage’’ connected with the passage. Since such an 
action can follow the ship into other jurisdictions, the rights of claimants 


against the vessel would not be prejudiced if this exception were elimi- 
nated. The second paragraph of this article might well be eliminated 
or included elsewhere, since it deals with vessels which are not exercising 


the right of innocent passage, 7.e., vessels in inland waters, vessels ‘‘lying’ 
in the territorial sea, and vessels exiting from inland waters. Again query 
the distinction between the last category and those about to enter inland 
waters. 

Article 25 contains the salutary declaration in line with the Brussels 
Convention of 1926 that the articles apply to ‘‘Government vessels operated 
for commercial purposes. ’’ 

Article 26 is more controversial. Although some members of the Com- 
mission disagreed, paragraph 1 accords the right of innocent passage to 
warships ‘‘ without previous authorization or notification.’”’ The Comment 
contains one paragraph which is not clear: 


The right of passage does not imply that warships are entitled, without 
special authorization, to stop or anchor in the territorial sea. The 
Commission did not consider it necessary to insert an express stipula- 
tion to this effect for Article 17, paragraph 3, applies equally to war- 
ships. 

27 The use of the word ‘‘country’’ in Art. 23, par. 1(b), instead of ‘‘coastal state’’ 


might be questioned. 
28 This JoURNAL, Vol. 28 (1934), p. 596. See comments by Borchard on this holding, 


ibid., Vol. 29 (1935), p. 103. 
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But if this paragraph does apply—as it must in the stated cases of force 
majeure and distress—then the first sentence of the paragraph is in error. 
The article continues to specify the coastal state’s right of regulation and 
the applicability of Article 20 (right to prohibit). Submarines must 
navigate on the surface. The fourth paragraph, prescribing the right of 
warships to pass through straits connecting parts of the high seas, is 
drafted in reliance on the International Court of Justice’s judgment in 
the Corfu Channel Case. 

Article 27, paragraph one, which states that warships are bound to 
respect the laws and regulations of the coastal state, seems redundant, 
since this duty naturally flows from the right of the coastal state to make 
such appropriate laws and regulations, as provided in paragraph 2 of 
Article 26. The second paragraph is sound in providing that, if the 
warship does not comply, it may be required to leave the territorial sea. 
Only this second paragraph was included in the Rapporteur’s draft in his 
reports to the Commission. 

As Professor Briggs has pointed out,*® governments have not co-operated 
well in responding to requests for comments or information to assist the 
International Law Commission. In regard to the project on the territorial 
sea, governments were requested to reply only on the problem of ‘‘the 
delimitation of the territorial sea of two adjacent States.’’ Sixty requests 
elicited only twelve replies, of which, Professor Briggs dryly notes, ten 
‘contained information of value.’’ One of the most important by-products 
of the League’s codification effort was the compilation of data on state 
practices. Even though one is not sanguine that the International Law 
Commission can make much progress in actually codifying international 
law,®° a relatively slight effort on the part of governments could con- 
tribute a like supplementary promotion of the rule of law. As has been 
pointed out, however, the International Law Commission’s work will not 
be of enduring value if the United Nations does not reproduce its docu- 
mentation in printed form. The present hard-to-get and perishable mimeo- 
graphed documents imply an unjustifiable disparagement of the value of 
its work. 

Puiuie C. JEssuP 


PREPARATION FOR REVIEW OF THE CHARTER OF THE UNITED NATIONS 


The Tenth General Assembly of the United Nations, in the fall of this 
year, will have to decide whether it shall summon a conference for review 
of the Charter of the United Nations. Article 110 provides this oppor- 
tunity to take stock, after ten years of experience. Various factors, such 
as the ‘‘cold war,’’ the demand for economic development, and the rise 
of the anti-colonial majority, have shaped the course of the United Na- 


29 This JoURNAL, Vol. 48 (1954), p. 603. 

80 Cf. Charles de Visscher, Théories et Realités en Droit International Public (1953), 
p. 181, 

1 See the editorial by P. B. Potter, in this JourNAL, Vol. 48 (1954), p. 275. 
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tions in somewhat different directions from those originally planned, but 
the basic elements of the institution remain the same. 

The Members of the United Nations appear to be uncertain whether they 
should call such a conference or not, and even more uncertain as to how 
it should be handled. There has been little definite antagonism to holding 
the conference, except from the Soviet bloc, which regards it as a con- 
spiracy on the part of the United States to get rid of the principle of 
unanimity. Some Members, and a great many individuals scattered 
throughout the world, regard it as an opportunity for improvement of the 
United Nations; others feel, as Secretary Dulles expressed it, that there 
is a moral obligation, deriving from the San Francisco Conference, to 
provide an opportunity for reconsideration. It is probable that a con- 
ference of some kind will be held at some time; attention has thus far been 
concentrated on whether or how preparation should be made. 

The considerations which moved delegates in the debate at the Eighth 
Assembly have been summarized in an earlier issue of the JouRNAL.? They 
hesitated to ask for preliminary suggestions or recommendations from 
governments, for fear that the positions taken would be maintained and 
frozen, so that the opportunity for later reconciliation of conflicting views 
would be reduced; they did not like the idea of a committee composed of 
representatives of governments, and thought that the Secretariat could 
do a better job of preparation. On the other hand, they were not willing 
to turn the Secretariat staff loose, and limited it to objective statement 
of the experience of the United Nations, without criticism or recommenda- 
tion. Resolution 796 (VIII) called for preparation of a systematic com- 
pilation of the documents of the San Francisco Conference not yet pub- 
lished, with an index of all those documents; and for an indexed repertory 
of the practice of the United Nations organized by articles of the Charter. 
Two additional volumes of the United Nations Conference on International 
Organization have now been published, covering the Coordination Com- 
mittee and the Committee of Jurists; and the index to these documents, 
done on an outside contract, has been finished.® 

There are reasons for the uncertainty concerning the calling of the 
conference. If it were to be held and accomplish nothing—as now seems 
probable—would this cause serious dissatisfaction among some Members? 
The chief opponent of Charter revision is the Soviet Union; what is the 
United States prepared to offer in order to obtain Soviet consent to de- 
sired changes in the Charter? For that matter, what changes would the 
American people accept? Or other nations? Are they willing to submit 
to a stronger United Nations? 

A great deal of advance could be accomplished without amending the 
Charter, if agreement could be had for such advance. If adequate and 


2 Yuen-li Liang, ‘‘ Preparatory Work for a Possible Revision of the United Nations 
Charter,’’ ibid., pp. 83-97. 

8It should be noted that a repertory of Security Council practice was ordered in 
1951, and this has now been issued as Doc. ST/PSCA/1 (Sales No. 1954. VII. 1). Ap- 
parently, another such study must be made under the resolution of the Eighth Assembly. 
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authoritative means of interpretation were accepted, much could be done 
through interpretation, as has happened with the Constitution of the 
United States. A few important usages seem to have been established, 
such as not counting an abstention as a veto; if agreement such as this 
could be obtained on other procedures, these might be put into practice 
likewise. If agreement of this sort is lacking, agreement to amend the 
Charter can hardly be anticipated. It would be possible also for those 
Members who were sufficiently interested to enter into supplementary 
agreements, supporting the Charter; e.g., to submit to a certain vote in the 
Security Council for the settlement of their disputes, or to pledge in 
advance a certain supply of armed forces for use against an aggressor.‘ 

A few proposals may be mentioned to illustrate the possibilities of 
Charter amendment. The usual complaint is against the veto, and one 
ean feel sure that the Soviet Union would use its veto to block any amend- 
ment modifying the rule of unanimity. For that matter, the United 
States would be unwise to surrender it, in the face of the strong majority 
of small states which can now be lined up against her in the General 
Assembly and which could, in the absence of the veto, control the action 
of the Security Council.’ The suggestion that the use of the veto be 
modified in practice, for settlement of disputes and for admission of new 
Members, is a more feasible one; but for this, no amendment of the 
Charter is required. 

Weighted representation has been proposed as a substitute for the 
veto, and this might furnish a more satisfactory distribution of voting 
power in the General Assembly. Amendment of the Charter would be 
needed for this change, and it would in all probability be unobtainable. 
It is inconceivable that the stronger Powers would agree to representation 
based upon population. Perhaps some formula combining various ele- 
ments could be devised, but it is almost as inconceivable that the smaller 
states—forty-three of which pay each less than one percent of the budget 
—would give up ‘‘sovereign equality’’ for any form of weighted repre- 
sentation. 

There are many who are eager for an international police force; the 
technical problems involved alone would make its realization very doubt- 
ful; and the response of states would probably be discouraging. Doubt- 
less the voluntary response of states shown in their contribution of armed 
forces for use against aggression in Korea is encouraging, but it was not 
a magnificent response; nor was the response to the inquiry of the Col- 
lective Measures Committee concerning pledging of forces for future use. 
However, assuming that nations would be willing to maintain—and to 
submit to—an international police force, no amendment of the Charter 


4For example, the so-called Thomas-Douglas resolution, 8. Con. Res. 52, 8lst Cong., 
Ist Sess. 

5This majority can only recommend, of course; and its present composition and 
course of action lead to the reflection that, in the present voting arrangement in the 
Assembly, no greater power than that of recommendation would be granted to the 
Assembly as part of Charter revision. 
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would be necessary; there is nothing in the present Charter which forbids 
its establishment. 

Compulsory jurisdiction over disputes would also be desirable. Per- 
haps we are nearer to this than to any other improvement, insofar as it 
refers to the compulsory jurisdiction of the International Court of Justice 
over disputes of a legal character. However, there are barely thirty states 
which are now bound under the Optional Clause. Again, no amendment 
would be needed to give the Court compulsory jurisdiction; all that is 
needed is for Members to accept the Optional Clause, and without reserva- 
tions. It is asking a good deal more to give the Security Couneil au- 
thority to impose a settlement between disputants by political vote. This 
would require amendment of the Charter—except for those who might be 
willing by supplementary agreement to submit to such decisions; it would 
probably also require disuse of the veto, and it would raise questions as 
to the ability of the Security Council to enforce such settlements. 

Without seeking further for illustrations, it would appear that we are 
now in the following dilemma: If there were enough agreement to obtain 
amendment of the Charter, most of the desired changes could, under the 
present liberal interpretation of the Charter, be achieved without neces- 
sity for amendment; and if there is not enough agreement among Members 
to take such steps as are now possible, what chance is there to amend the 
Charter ? 

This statement of the dilemma pushes the problem back to the attitudes 
of Members, to the actual support which they now give to the Charter, 
to the sincerity of their desires to reach agreements in the community 
interest. Thus far, they have shown little self-discipline in this regard, 
little respect for the Charter. They call upon the Court to interpret the 
Charter only when they are frustrated; each organ, and each Member, 
reserves the right to interpret the Charter as it wishes on each occasion 
separately—and often inconsistently. Those who made the Charter pro- 
vided no authoritative manner in which to interpret it; and, while it is 
claimed that each organ may decide for itself, there have been very few 
cases in which the Assembly or its committees have formally voted upon a 
challenge to competence—even though Rules 80 and 110 of the General 
Assembly assert that when a challenge to competence is raised, it must be 
voted upon immediately. What usually happens is that an action is voted, 
and it is then claimed that the vote for that action proves that the organ 
thinks it is competent to take the action. In the very few cases on which 4 
vote as to competence was taken as to Article 2 (7), the domestic questions 
clause, it will be found that competence was upheld by the anti-colonial 
majority on matters which interested them, such as the treatment of 
Indians in South Africa or the right of the United Nations to pass upon 
the status of non-self-governing territories; and that where competence was 
denied, it was upon matters proposed by the Soviet Union. 

In the ten years of its operation the United Nations has tended more 
and more to become a political machinery and less and less a legal order. 
This is perhaps natural in so disorderly a world, and in an institution in 
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which there is a majority of smaller states who are naturally little inter- 
ested in upholding the vested rights of the larger Powers under the old 
international law. This majority can and does use its voting power 
to override the restrictions set in the Charter. The Report of the Com- 
mission on the Racial Situation in the Union of South Africa, in the only 
study made by the United Nations of the domestic questions clause, main- 
tained that interpretation is a political matter, and noted that no question 
of interpretation in this connection had been referred to the International 
Court of Justice.’ 

This trend should be of interest to international lawyers who, it is to 
be supposed, are interested in the maintenance of an international legal 
order. 

If Members do not pay respect to the present Charter, can it be ex- 
pected that they would pay respect to a revised and stronger Charter? 
Or that they would support revision toward a stronger Charter? Any 
strengthening of the Charter must be based upon law, for the Charter 
is both a constitution and a treaty; but in the United Nations today, legal 
procedures and constitutional restrictions arouse no enthusiasm. The 
temper of the times does not favor legal order and, therefore, does not favor 
Charter revision. 

Nevertheless, a conference for review of the Charter may be useful. It 
might serve to give more understanding to peoples, who desire inter- 
national peace and security and who think that this must be based upon 
law, of what is really needed for strengthening the United Nations, and 
what price must be paid for it. Even though risky, the conference might 
be worth while for its educational value. 

In any case, more preparatory work is needed than is now planned. 
Much more study is being made by unofficial bodies than by the United 
Nations, and the proposals made by such bodies need to be considered 
carefully by United Nations experts, and in advance of a conference. 
Such a study could well occupy a year or so before a conference meets, 
and the Assembly might, if and when it decides to hold a review con- 
ference, postpone its meeting for a year or so in order to allow adequate 
study to be made of the changes which are needed and the extent to which, 
from a practical viewpoint of possibility of adoption, it is worth while 
to spend time upon them. Such a study might result in a limited agenda, 
so that the conference would not be used for vain proposals, for propaganda 
and for long-winded oratory. The Secretariat is best equipped for such a 
study ; the experience of committees of representatives for such a purpose 
has not, as the delegate of the United Kingdom remarked, been encourag- 
ing. Thus far the Assembly has not permitted the Secretariat to make 
such a study; if it cannot be trusted for the purpose, the task could be 


* This, of course, brings into prominence, among needed improvements, the procedure 
by which new international law can be made. Though this raises the whole question of 
peaceful change, little attention has been paid to the question. 
7U. N. General Assembly, 8th Sess., Official Records, Supp. No. 16 (A/2505), p. 22. 
8 U.N. General Assembly, 8th Sess., Official Records, Sixth Committee, p. 67 (Vallat). 
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turned over to the International Law Commission or, since its time is well 
taken, to an outside body of experts. It is such a group which should make 
the preliminary study; the representatives of governments who, of course 
have the final decision, would find their work eased and accelerated by such 
an objective study. 

CLYDE EAGLETON 


MEMBERSHIP AND REPRESENTATION IN THE UNITED NATIONS 


The questions of membership and representation in the United Nations 
have been present in the minds of students and friends of that institution 
from the time of its inception onward, as is, or was, quite natural. The 
distinction between the two phases of the problem has not always been 
borne in mind, but has been raised to prominence and accentuated by the 
case of Communist China, without being entirely novel. 

The distinction mentioned is in some ways nothing but the old distinction 
between the existence of a state and the existence of a government, or 
their recognition. This distinction was not mentioned in the United 
Nations Charter and the ‘‘Republic of China’’ was made a Member of 
the Organization and given permanent representation on the Security 
Council. At the moment this seemed sufficient for the purpose. 

We are not considering here, it should be noted, membership or repre- 
sentation in the Specialized Agencies of the United Nations. Each of 
these has its special conditions of membership or representation and/or 
may modify these conditions at will. An attempt by the United Nations 
to control membership in one of the Specialized Agencies on political 
grounds did not enjoy great success. At all events the problem here is not 
nearly as serious as it is in the case of the United Nations itself. 

There has arisen, as is well known, the problem of admitting or not ad- 
mitting certain states, as states, to membership in the United Nations. On 
this issue Russia and the United States, to put the matter bluntly, have 
disagreed sharply. As a result fifteen or twenty states have been denied 
membership in the United Nations in spite of various efforts at compromise 
and agreement, mainly promoted by the United States. It hardly needs 
to be added that the crucial element in these cases has been and is the 
character (Communist or non-Communist) of the governments in those 
countries. 

When we come to Communist China, however, the difficulties multiply, 
partly due to the attitudes of other countries, especially Russia and India. 
In the cases of most other countries eligible for membership, no great 
amount of propaganda or promotion has been undertaken, at least by the 
countries themselves. In the case of Red China, on the other hand, the 
issue has become a feud, if not a casus belli. And the issue has not yet 
been decided. 

It will be remembered that a few years ago the International Court 
of Justice was asked for its opinion on the propriety of states Members of 
the United Nations taking into account factors other than those specifically 
mentioned in the Charter as qualifications for membership, qualifications 
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of a very general or even vague character.’ The Court quite naturally 
returned a negative reply to such a query, although every judge must 
have known that such a reply meant little or nothing and that states or 
governments would in fact have in mind political considerations in all 
cases. 

This is obviously no place in which to discuss the purely political 
aspects of the problem of the recognition of the present government in 
Peiping as the representative of ‘‘the Republic of China’’—to state the 
matter with painful precision and in terms of the Charter. There might 
be advantages and disadvantages to be anticipated along that line, but 
weighing the considerations for and against such action would require 
more time and space than are available here. The question inevitably 
arises in connection with approval of credentials of delegates to United 
Nations organs.? The answer obviously turns in part on the value of 
having in the United Nations, rather than outside it, a country believed to 
be hostile to United Nations principles. The case is made all the more 
difficult by the activities of the Peiping government in Korea, not to 
mention the Formosa area. 

The conclusion to such an analysis appears to be fairly simple, at least 
from a juridical viewpoint. The Members of the United Nations are en- 
tirely free to decide upon recognition of the Communist government of 
China as the representative thereof in accordance with the terms of the 
Charter, the facts as they see them, and their own policies. The inter- 
national community and the United Nations might benefit or suffer more 
or less from such action. The Members of the United Nations are also 
entirely free to refuse to admit ‘‘Red China’’ to the United Nations—so 


to speak—with possible similar results. 
P P Pitman B. PortTer 


THE MEETING OF CONSULTATION OF FOREIGN MINISTERS AS A 
PROCEDURE OF INTER-AMERICAN COLLECTIVE SECURITY 


Important as was the progress made in the inter-American procedure of 
arbitration from the time of the proposed ‘‘Plan of Arbitration’’ of 1890, 
it was not until the establishment of the inter-American regional security 
system that it was possible to contemplate a treaty of pacific settlement 
which would be all-inclusive in its scope. The well-known inter-American 
treaties of 1929, dealing respectively with conciliation and arbitration, 
both had their loopholes of escape, the conciliation convention carrying the 
usual provision that the report of the commission was not to be binding 
upon the parties and the arbitration treaty making exception of non- 
juridical questions, more specifically, questions ‘‘which are within the 
domestic jurisdiction of any of the Parties to the dispute and are not con- 
trolled by international law.”’ 

With the adoption of the Treaty of Reciprocal Assistance at Rio de 
Janeiro in 1947 it appeared possible to formulate an all-inclusive treaty of 


1 International Court of Justice, Reports of Judgments, Advisory Opinions and Orders, 
1948, p. 57; this JourNaL, Vol. 42 (1948), p. 927. 
2 Rules of Procedure of the Security Council, Rule 15. 
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pacific settlement; and, on the basis of a draft presented by the Inter- 
American Juridical Committee, the American Treaty on Pacific Settle- 
ment was signed at the Conference at Bogota in 1948, dealing successively 
with good offices and mediation, investigation and conciliation, judicial 
procedure before the International Court of Justice, and arbitration. But 
what of disputes involving a threat to the peace, in which prompt action 
is needed to avert hostilities? These obviously were outside the scope 
of the Pact of Bogotaé, simply because they represented a breakdown of 
the provisions of pacific settlement. 

For disputes of this latter character provision was made in the Treaty 
of Reciprocal Assistance that a Meeting of Consultation of Foreign Min- 
isters should be held. But this is a difficult procedure, in the sense that 
it involves bringing together the Ministers of State from the four quarters 
of the Hemisphere, as well as travel by air if the meeting is to be held 
promptly. In consequence the Rio Treaty made provision that the 
Council of the Organization, consisting of twenty-one representatives 
permanently in Washington, should be able to act provisionally as the 
Organ of Consultation. Thus, instead of conferring upon the Council 
of the Organization a jurisdiction in such cases corresponding to that of 
the Security Council of the United Nations, the Rio Treaty makes it 
necessary to summon a meeting of the Foreign Ministers and gives to 
the Council only a provisional competence pending the meeting of the 
Foreign Ministers. 

In this case as in others the line of least resistance has been followed. 
On December 14, 1948, the Council, at the request of the Government of 
Costa Rica, called a Meeting of Consultation to hear the complaint of that 
state that it was being invaded by troops from Nicaragua. But the 
Council failed to fix a date for the Meeting of Consultation; so that 
after it had acted provisionally as Organ of Consultation for some two 
months and had made, through its own committee, the necessary investiga- 
tions, a Pact of Amity was signed between the two states the following 
February 21, and the Meeting of Consultation was called off. Again, on 
January 6, 1950, the Council, at the request of the two governments in- 
volved, Haiti and the Dominican Republic, called a Meeting of Foreign 
Ministers but, as in the Costa Rican case, failed to fix a date for the 
meeting, with the result that the Council, acting in its provisional capacity. 
was able to settle the controversy and then cancel the Meeting of Con- 
sultation. 

In the more recent case of the request of Costa Rica, under date of 
January 8, 1955, for the call of a Meeting of Consultation on the ground 
that its independence was seriously threatened by acts of the Government 
of Nicaragua, the Council deferred its decision for twenty-four hours, 
and then, upon receipt of news of a de facto invasion of the country, 
called an earlier session and decided to summon the Meeting of Consulta- 
tion without further delay. As in previous cases, the Council failed to 
fix a date for the Meeting of Consultation; and, in the exercise of its com- 
petence to act provisionally as the Organ of Consultation, it proceeded to 
appoint a Committee of Investigation to proceed to the two countries and 
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report upon the facts. The resolution of the Council further requested 
the two governments to pledge themselves to refrain from the commission 
of any act which might aggravate the situation. 

The following day, January 12, the Council, meeting at the urgent 
request of the representative of Costa Rica and hearing from him that 
the capital, San José, and other cities had been bombed by the insurgents, 
took a step which, although ostensibly no more than a measure to make 
the work of the Investigating Committee more effective, actually had the 
character of an exercise of police power. The Council requested the 
governments, who were in a position to do so, to place at the disposal of 
the Investigating Committee aircraft which, in the name of the Com- 
mittee and under its supervision, might make pacific observation flights 
over the regions affected, after receiving the consent of the governments 
whose territories were traversed. The fact that the flights were described 
as ‘‘pacific’’ could not prevent them from becoming im fact a deterrent 
to the invading forces; but at the same time it prevented any criticism of 
the measure as being ‘‘enforcement action’’ which would have required 
the consent of the Security Council of the United Nations under Article 
53 of the Charter. 

On January 16, 1955, at the request of the Council directed to the 
governments of the member states, the United States sold four airplanes 
to the Government of Costa Rica. This might have been done by the 
United States upon its own initiative without violation of the Havana Con- 
vention of 1928, inasmuch as the belligerency of the rebels had not been 
recognized. But the United States preferred to act in accordance with a 
request of the Council, lest its act be interpreted as intervention in the 
case. Subsequently, in view of the complaint of the Government of 
Nicaragua that its territory was being violated by Costa Rican planes in 
pursuit of the rebels, the Investigating Committee established security 
zones on either side of the boundary, and at the same time appointed mili- 
tary observers to keep in touch with the points along the boundary at 
which supplies might be furnished to the insurgents. 

The Investigating Committee presented its report to the Council on 
February 18, surveying its activities both in Costa Rica and Nicaragua 
and the sources from which the conclusions reached in the report were 
drawn. The Committee found that there had been foreign intervention 
in respect to equipment and transportation of the invading forces, that 
a substantial number of them had entered Costa Rica across the Nicaraguan 
frontier, that aircraft ‘‘proceeding from abroad’’ had dropped arms and 
ammunition at predetermined points and had made flights in which they 
bombed and machine-gunned Costa Rican towns, including the capital, 
San José, that in consequence there had been violation of the territorial 
integrity, sovereignty, and political independence of Costa Rica, and that 
while a large majority of the attacking forces were of Costa Rican na- 
tionality, that nevertheless did not in any way alter the character of the 
acts of intervention of which Costa Rica had been the victim. 

These facts found, the Investigating Committee recommended that the 
Pact of Amity signed by Costa Rica and Nicaragua in 1949 be improved 
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and strengthened; that a special bilateral treaty be signed looking to the 
more effective application of the Habana Convention on the Duties and 
Rights of States in the Event of Civil Strife; and that a bilateral Com- 
mission of Investigation and Conciliation under the terms of the Pact of 
Bogota be appointed to serve as a permanent guarantee of the settlement 
of any future difficulties. The Ecuadoran member of the Committee 
entered a reservation stating that, while in general agreement with the 
report, he considered that it was incomplete in that it failed to identify 
the author or authors of the ‘‘foreign intervention,’’ and stating further 
that there should be an early Meeting of Ministers of Foreign Affairs to 
consider the possibility of establishing an Inter-American Police Force 
and the improvement of the system for the control of the traffic in arms 
and ammunition and for the limitation of armaments within the require- 
ments of hemisphere defense. 

On February 24, the Council of the Organization of American States, 
still acting provisionally as Organ of Consultation, met to discuss the 
report of its Committee and at the close of a long session adopted four 
separate resolutions: the first declaring that its resolution of January 14 
had condemned the acts of intervention of which Costa Rica had been the 
victim and that the favorable outcome of the situation had rendered un- 
necessary the additional measures provided in the Treaty of Reciprocal 
Assistance, and further expressing its deep concern over the acts in ques- 
tion and its earnest desire that they should not be repeated and at the 
same time its satisfaction that the sovereignty and independence of Costa 
Rica had been preserved in consequence of the measures taken by the 
Organization; the second resolution calling upon the Governments of 
Costa Rica and Nicaragua to implement the provisions of the Pact of 
Bogota of 1948 by creating the Commission of Investigation and Con- 
ciliation provided for in the treaty and at the same time to enter into the 
bilateral agreement contemplated in their Pact of Amity of 1949 for the 
better supervision and control of their respective frontiers in respect to the 
illegal activities of exiles and the traffic in arms; and the third resolution 
proclaiming the termination of the activities of the Investigating Commit- 
tee, but at the same time creating a Special Commission of the Council to 
co-operate with the representatives of Costa Rica and Nicaragua in ecarry- 
ing out the provisions of the second resolution and to continue the functions 
of the military observers as long as would appear to be necessary; and a 
last resolution of thanks for services rendered. 

The successful conclusion of the case would seem to suggest that the 
provisional powers of the Council of the Organization of American States 
are adequate to serve as a procedure of summary jurisdiction in specific 
situations not admitting of delay, reserving perhaps to the Meeting of 
Consultation of Foreign Ministers questions of principle in respect to 
which decisions can be taken of a constructive character looking to the 
avoidance of future difficulties, in line more or less with the proposal made 
by the Ecuadoran member of the Investigating Committee in his dissenting 


opinion. 
4 C. G. Fenwick 
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FORTY-NINTH ANNUAL MEETING OF THE SOCIETY 
APRIL 28-30, 1955 


SHERATON-CARLTON HoTeL, WASHINGTON, D. C. 
ADVANCE PROGRAM 
THURSDAY, APRIL 28, 1955 
7:00 p.m. 
Registration for members. 
8:15 p.m. 


Address by Dr. Philip C. Jessup, President of the Society 
Prepared comments by Panel Chairmen will follow. 


FRIDAY, APRIL 29, 1955 
9:30 a.m. 
Panel 1: Recent Developments in Regional Organization 
Chairman: Professor Herbert W. Briggs, Cornell University 
Speaker, commentators and rapporteur to be announced. 


2:30 p.m. 
Panel Il: Practice and Procedure before International Claims Commis- 
sions, including General Principles and Techniques of Effective Pres- 


entation of Claims 
Chairman: Louis B. Wehle, of the New York Bar 
Speaker: Dudley B. Bonsal, Curtis, Mallet-Prevost, Colt and Mosle 
Commentators and rapporteur to be announced. 


5:30 p.m. 
COCKTAIL PARTY 
For members, their wives and husbands, to meet the President, speakers 
and Executive Council. 

8:15 p.m. 
Panel III: International Law and Current Problems in the Far East 
Chairman: Jack B. Tate, Yale University 
Speaker: Arthur H. Dean, Sullivan and Cromwell 
Commentators and rapporteur to be announced. 


SATURDAY, APRIL 30, 1955 
10:00 a.m. 
BUSINESS MEETING 
Report of Committee on Legal Problems of the United Nations. 
Other committee reports. 
Election of officers. 
Meeting of Executive Council. 
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ANNUAL DINNER 


Presiding: The President of the Society. 

Subject: Peaceful Uses of the Atom 

Addresses by His Excellency Sir Leslie Knox Munro, Ambassador of New 
Zealand; and the Honorable Morehead Patterson. 


Nore: As announced in the July, 1954, JourNAL, a registration fee of 
$1.00 will be required of all members attending the annual meeting, 
except students. The fee is payable in advance as indicated in the registra- 
tion and dinner reservation cards already distributed to the members. 

The cocktail party to be held on Friday afternoon, April 29, will take 
place in the lobby immediately adjoining the meeting room, and refresh- 
ments will be served on a ‘‘cash and carry basis.”’ 


H. F. 
THE TRIESTE SETTLEMENT AND HUMAN RIGHTS 


The ‘‘ Memorandum of Understanding between the Governments of Italy, 
the United Kingdom, the United States and Yugoslavia regarding the Free 
Territory of Trieste,’’ initialed in London on October 5, 1954,’ contains 
‘*practical arrangements’’ on which the four governments have agreed ‘‘to 
bring the present unsatisfactory situation [in the Free Territory of Trieste | 
to an end.’’ The Memorandum of Understanding does not purport to 
amend formally the terms of the Italian Peace Treaty of February 10, 
1947. The ‘‘practical arrangements’’ for which it provides consist in the 
termination by the governments of the United Kingdom and of the United 
States, on the one hand, and Yugoslavia, on the other, of military govern- 
ment in Zones A and B of the Territory and their replacement by Italian 
and Yugoslav civil administrations. The new boundary between the areas 
under Italian and Yugoslav civil administration, respectively, is identical 
with the boundary between the British-American Zone A and the Yugoslav 
Zone B, with an adjustment in favor of the latter. The agreement does 
not expressly provide for the acquisition of sovereignty by Italy and Yugo- 
slavia over the two areas nor does it contain provisions which would effect 
a change in the nationality status of the population. The four govern- 
ments communicated their agreement to the Security Council of the United 
Nations. With reference to this communication, the representative of the 
Soviet Union informed the members of the Security Council on October 
12, 1954, that the Soviet Government takes cognizance of the agreement.’ 
Annexed to the Memorandum of Understanding of the four Powers, there 
is a ‘‘Special Statute’’ which the Italian and Yugoslav governments have 
agreed to enforce. It is the purpose of the Special Statute to implement 
‘‘the common intention of the Italian and Yugoslav Governments to en- 
sure human rights and fundamental freedoms without discrimination of 


1U.N. Doe. 8/3301; Dept. of State Bulletin, Vol. 31 (1954), p. 556; New York 
Times, Oct. 6, 1954. 2U.N. Doc. 8/3305. 
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race, sex, language and religion in the areas coming under their adminis- 
tration’’ under the terms of the Memorandum of Understanding. 


Human Rights Provisions Other than the ‘‘Special Statute’’ 
to which Italy and Yugoslavia are Parties 


Before proceeding with the examination of the provisions contained in 
the Special Statute, the present note will review the obligations in the 
field of human rights which the Italian and Yugoslav governments have 
undertaken by previous international instruments apart from this Special 
Statute. 

Article 15 of the Peace Treaty with Italy of February 10, 1947, pro- 
vides that 


Italy shall take all measures necessary to secure to all persons under 
Italian jurisdiction, without distinction as to race, sex, language or 
religion, the enjoyment of human rights and of the fundamental free- 
doms, including freedom of expression, of press and publication, of 
religious worship, of political opinion and of public meeting.* 


The Peace Treaty speaks of ‘‘persons under Italian jurisdiction.’’ While 
the Memorandum of Understanding has not expressly transferred to Italy 
the sovereignty of the northern area of the Free Territory, its population 
has, through the extension of Italian civil administration over the area, 
become a population under Italian jurisdiction, and it appears, therefore, 
that the Peace Treaty protects that population.* On May 9, 1952, the 
governments of the United States, United Kingdom and Italy, in an under- 
standing on the administration of Zone A of the Free Territory of Trieste, 
provided that administrative arrangements for the zone should be of such 
a nature as ‘‘to continue to ensure to all inhabitants of the zone the enjoy- 
ment of human rights and fundamental freedoms without distinctions as 
to race, sex, language or religion.’’ ® 

Yugoslavia, as a state to which Italian territory has been transferred 
by the Peace Treaty, is obligated by Article 19(4) of the treaty to secure, 
‘‘in accordance with its fundamental laws,’’*® to all persons within the 
transferred territory without distinction as to race, sex, language or re- 
ligion, the enjoyment of human rights and of fundamental freedoms. 
Opinions may differ on the question of whether this provision was, or is 
now, applicable in the area of the Free Territory coming under Yugoslav 
civil administration. The Free Territory was not ‘‘territory transferred 


8 This JOURNAL, Supp., Vol. 42 (1948), p. 54. 

*Italy has also signed but not yet ratified the European Convention on Human Rights, 
adopted in Rome on Nov. 4, 1950. In addition, in the agreement with Austria of Sept. 
5, 1946, Italy has undertaken certain obligations for the protection of its German- 
speaking minority in the Bolzano Province and in the neighboring bilingual townships 
of the Trento Province (Art. 10(2) and Annex IV of the Italian Peace Treaty). 

5Dept. of State Bulletin, Vol. 26 (1952), p. 779; United Nations Yearbook on 
Human Rights for 1952, p. 306 (note prepared by the U. S. Government). 

® The qualification ‘‘in accordance with its fundamental laws’’ does not apply in the 
case of the obligation of Italy under Art. 15 of the Peace Treaty. 
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to a State’’ within the meaning of Article 19(4) of the Peace Treaty, and 
Article 21(4) provides expressly that the Free Territory shall not be con- 
sidered as ‘‘ceded territory’’ within the meaning of Article 19. The Per- 
manent Statute of the Free Territory of Trieste * contained in its Articles 
4, 5, 6, 12, 15 and 20 a series of provisions designed to ensure respect for 
human rights and fundamental freedoms in the Free Territory. It has, 
however, never come into force. Yugoslavia is a Member of the United 
Nations, a party to the Charter of the United Nations, including its human 
rights provisions. 


The ‘‘Special Statute’’ and the Universal Declaration of Human Rights 
In Article 1 of the Special Statute the contracting parties undertake that 


in the administration of their respective areas, the Italian and Yugo- 
slav authorities shall act in accordance with the principles of the Uni- 
versal Declaration of Human Rights adopted by the General Assem- 
bly of the United Nations on 10 December 1948 so that all inhabitants 
of the two areas without discrimination may fully enjoy the funda- 
mental rights and freedoms laid down in the aforesaid Declaration. 


The wording of this provision is strengthened by a phrase in Article 2(a) 
where reference is made to ‘‘political and civil rights as well as other 
human rights and fundamental freedoms’’ which it is stated are ‘‘guar- 
anteed by Article 1.’’ 

The Universal Declaration of Human Rights, whatever its legal status, 
has, since its proclamation by the General Assembly in 1948, been used as 
a yardstick for the measurement of standards of respect for human rights 
in numerous recommendations and resolutions of the General Assembly 
and other organs of the United Nations, of the Council of Europe, and of 
the Organization of American States. Its provisions are reflected in recent 
national constitutions and legislation. It has repeatedly been referred to 
and invoked in preambles of international conventions. Examples are the 
European Convention for the Protection of Human Rights and Funda- 
mental Freedoms signed in Rome on November 4, 1950, the Geneva Con- 
vention relating to the Status of Refugees of July 28, 1951, the Peace 
Treaty with Japan signed at San Francisco on September 8, 1951, the 
Convention on the Political Rights of Women of December 20, 1952, and 
the New York Convention on the Status of Stateless Persons of September 
28, 1954. In the Trusteeship Agreement for Somaliland,® Italy undertook 
to administer the territory in accordance with, inter alia, a provision by 
which she accepted the Universal Declaration of Human Rights as a stand- 
ard of achievement. The Special Statute on Trieste is, however, the first 
international legal instrument which makes the Universal Declaration of 
Human Rights part of its immediately applicable operative provisions. 

Upon Article 1 of the Special Statute, which transforms the provisions 
of the Universal Declaration of Human Rights into the local law of the 


7 Annex VI to the Italian Peace Treaty. 
8 U.N. Doc. A/1294, approved by the General Assembly on Dec. 2, 1950 (Res. 442 
(V)); annex: Declaration of Constitutional Principles, Art. 10. 
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two areas, there follows a series of provisions which either apply the rules 
of the Universal Declaration in a concrete way to the local situation of 
the two areas or go beyond the Declaration. 

For the purpose of presenting these more specific provisions of the 
‘‘Special Statute,’’ it might be useful to recall a decision on terminology 
adopted by the United Nations Sub-Commission on Prevention of Dis- 
crimination and Protection of Minorities at its first session in 1947.9 The 
Sub-Commission distinguished between ‘‘prevention of discrimination’’ 
and ‘‘protection of minorities.’’?° It explained the term ‘‘ prevention of 
discrimination’’ as ‘‘the: prevention of any action which denies to indi- 
viduals or groups of people equality of treatment which they may wish.’’ 
With regard to the term ‘‘protection of minorities,’’ the Sub-Commission 
stated that it was 

the protection of non-dominant groups which, while wishing in general 
for equality of treatment with the majority, wish for a measure of 
differential treatment in order to preserve basic characteristics which 
they possess and which distinguish them from the majority of the 
population. 

The Universal Declaration of Human Rights does not contain provisions 
on the ‘‘protection of minorities’’ in this sense. When adopting the Dec- 
laration, which is permeated by provisions deprecating discrimination, the 
General Assembly stated *' that it was difficult to adopt a uniform solution 
for the complex and delicate question of the protection of minorities, which 
has special aspects in each state in which it arises, and decided not to deal 
in a specific provision with the question of minorities in the text of the 
Declaration. It ordered, however, ‘‘a thorough study of the problem of 
minorities’’ by the Commission on Human Rights and the Sub-Commission 
on Prevention of Discrimination and Protection of Minorities. One result 
of these studies, which are still continuing, is the insertion in the draft 
Covenant on Civil and Political Rights ** of a provision (Article 25) which 
provides : 

In those States in which ethnic, religious, or linguistic minorities exist, 
persons belonging to such minorities shall not be denied the right, in 
community with the other members of their group, to enjoy their own 
culture, to profess and practice their own religion, or to use their own 
language. 
There is, however, no hard and fast distinction between the ‘‘ prevention 
of discrimination’’ and the ‘‘protection of minorities.’” They are, as the 
Permanent Court of International Justice has stated,’* ‘‘indeed closely 
interlocked. ”’ 


‘ 


®Economic and Social Council, Official Records, 6th Sess., Supp. No. 11, Doe. 
E/CN.4/52. 

10See Kunz, ‘‘The Present Status of the International Law for the Protection of 
Minorities,’’ this JouRNAL, Vol. 48 (1954), p. 282. 

11 Res, 217 C (III), Dec. 10, 1948. 

12 Report of 10th Session of Commission on Human Rights, Economic and Social 
Council, Official Records, 18th Sess., Supp. No. 7, Doc. E/2573, Annex I. 

18 Minority Schools in Albania, Advisory Opinion of April 6, 1935, Series A/B, No. 
64, p. 17. 
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The provisions of the Special Statute are arranged on the basis of the 
distinction between the safeguarding of equality (prevention of discrimi- 
nation) and the positive protection of minorities. The word ‘‘minority’’ 
is not used, but the terms ‘‘the Yugoslav ethnic group in the Italian ad- 
ministered area’’ and ‘‘the Italian ethnie group in the Yugoslav adminis- 
tered area’’ are employed. The Special Statute, however, also demon- 


strates the ‘‘interlocking’’ of the two ideas. 


Equality and Non-Discrimination (Article 2) 


Article 2 of the Special Statute provides in general that the members of 
the Yugoslav ethnic group in the area administered by Italy and the mem- 
bers of the Italian ethnie group in the area administered by Yugoslavia 
shall enjoy equality of rights and treatment with the other inhabitants of 
the two areas. Paragraphs (a) to (f) of Article 2 explain what ‘‘this 
equality’’ implies. 

Paragraph (a) provides for equality with other citizens regarding poli- 
tical and civil rights as well as other human rights and fundamental free- 
doms ‘‘guaranteed by Article 1.’’ While the general introductory pro- 
vision of Article 2 speaks of ‘‘equality with the other inhabitants,’’ para- 
graph (a) provides for equality with ‘‘other citizens.’’ The ‘‘other rights’’ 
(i.e., other than political and civil) are apparently what have become 
known as economic, social and cultural rights. They are set forth in 
Articles 22 to 28 of the Universal Declaration of Human Rights. 

Paragraph (b) stipulates equal rights in acquiring or performing any 


public services, functions, professions and honors, and paragraph (c), 
equality of access to public and administrative office. This is an elabora- 
tion and adaptation to the situation in the territory, particularly of Article 
21(2) of the Universal Declaration, which provides that ‘‘everyone has the 


right of equal access to public service in his country.’’ Paragraph (c) 


further provides that in this regard the Italian and Yugoslav administra- 
tions will be guided by the principle of facilitating for the Yugoslav ethnic 
group and for the Italian ethnic group, respectively, under their adminis- 
tration a fair representation in administrative positions, and especially in 
those fields, such as the inspectorate of schools, where the interests of such 
inhabitants are particularly involved. 

Paragraph (d) provides for equality of treatment in following trades 
or professions in agriculture, commerce, industry or any other field, and 
in organizing and operating economic associations and organizations for 
this purpose. Equality of treatment shall also apply with regard to tax- 
ation. Article 6 of the Special Statute is the counterpart of this economic 
equality provision in the area of the protection of the two ethnic groups 
as such. It provides that the economic development of the two protected 
groups shall be secured without discrimination and with a fair distribu- 
tion of the available financial means. In order to prevent the changes in 
the civil administration of the two areas from interfering unduly with the 
economic life of the inhabitants, special safeguards for persons now en- 
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gaged in trades or professions are provided. Those among them who do 
not possess the requisite diploma or certificate for carrying on a trade or 
profession shall have four years from October 5, 1954, within which to 
acquire the necessary diploma or certificate. The ‘‘requisite’’ or ‘‘neces- 
sary’’ diploma or certificate is apparently a diploma or certificate required 
or necessary under the law of the new administering authority. During 
the four years the occupations and professions concerned can be carried on. 

Paragraph (f) expressly mentions equality with other citizens in the 
general field of social assistance and pensions. 


Safeguards for the Ethnic Character and the Unhampered Cultural 
Development of Both Ethnic Groups (Articles 4 to 6) 


Article 4 of the Special Statute purports to safeguard to the Yugoslav 
ethnic group in the Italian-administered area and to the Italian ethnic 
group in the Yugoslav-administered area more than equality with the 
dominant group. The right of these groups to their own press in their 
mother tongue (paragraph (a) ) could be claimed to be set forth in Article 
19 of the Universal Declaration, which proclaims everybody’s right to free- 
dom of opinion and expression which includes the right ‘‘to seek, receive 
and impart information and ideas through any media.’’ 

That the educational, cultural, social and sports organizations of both 
groups shall be free to function in accordance with the existing laws (para- 
graph (b) ) again does not seem to go beyond the right of everyone to 
freedom of peaceful assembly and association as set forth in Article 20 
of the Universal Declaration. But the Special Statute also provides that 
‘such organizations shall be granted the same treatment as those accorded 
to other corresponding organizations in their respective areas, especially 
as regards the use of public buildings and radio and assistance from public 
financial means.’’ This, of course, is a typical minorities protection clause 
providing as it does for positive assistance to the protected ethnic group. 

Paragraph (c) of Article 4 contains the provisions which are the main 
concern of every system of protecting ethnical and linguistic minorities or 
groups: the provisions on schools. ‘‘ Kindergarten, primary, secondary 
and professional school teaching in the mother tongue shall be accorded to 
both groups.’’ It will be seen that not only the teaching of the mother 
tongue, but teaching in the mother tongue, as the language of instruction, 
is safeguarded. The Universal Declaration of Human Rights (Article 26) 
provides that everyone has the right to education and that education shall 
be directed to the full development of the human personality. It might 
be claimed that in certain circumstances at least, teaching in the mother 
tongue is a necessary requirement for achieving this aim. The Special 
Statute contains, however, positive and detailed provisions in this regard. 
Schools according instruction in the mother tongue shall be maintained in 
all localities in the Italian-administered area where there are children 
members of the Yugoslav ethnic group, and in all localities in the Yugoslav- 
administered area where there are children members of the Italian ethnic 
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group. No minimum number of school children, absolute or relative, is 
stipulated. The reasonable interpretation of the somewhat sweeping pro- 
vision (‘‘where there are children’’) is made possible through the addition 
that the Italian and Yugoslav governments agree to maintain the existing 
schools which are set out in a list attached to the Special Statute. The 
two governments have undertaken to consult in the Mixed Committee, the 
functions of which are described below, before closing any of these schools. 

The Special Statute guarantees equality of treatment of these schools of 
the protected groups with other schools of the same type as regards pro- 
vision of textbooks, buildings and other material means, the number and 
position of teachers and the recognition of diplomas. The two govern- 
ments have undertaken to endeavor to ensure that the teaching in such 
schools will be performed by teachers of the same mother tongue as the 
pupils. Provisions analogous to those of Article 2 (d) on diplomas and 
certificates of persons engaged in professions or trade are also made for 
teaching diplomas. The Special Statute prohibits de-nationalization by 
way of schools: the educational programs of such schools must not be 
directed at interfering with the national (7.e., ethnical) character of the 
pupils. 

The use of languages in the relations between the individual and courts 
and other authorities and the languages of inscriptions in public places is 
regulated in Article 5. Members of the Yugoslav ethnic group in the area 
administered by Italy and members of the Italian ethnic group in the 
area administered by Yugoslavia shall be free to use their language in their 
personal and official relations with the administrative and judicial au- 
thorities of the two areas. While the two languages do not have equal 
status, the Special Statute contains provisions which appear to satisfy 
reasonable practical needs. The members of the protected groups have 
the right to receive from the authorities a reply in their language; in 
‘‘verbal replies’’ (what is meant are oral replies), either directly or through 
an interpreter, the judge or official speaks to the party either in the party’s 
own language or uses the language of the administration, in which 
ease his pronouncement is interpreted to the party. In correspondence, 
a translation of the reply (by the judicial or administrative authority) 
as least is to be provided by the authorities. This means that, for ex- 
ample, the Slovene-speaking inhabitant of the Italian-administered area 
receives the official decision either in Italian, with a translation into Slovene 
attached, or directly in Slovene. Court sentences concerning members 
of these ethnic groups are expressly mentioned among public documents 
which shall be accompanied by a translation in the appropriate language. 
The same shall apply to official announcements, public proclamations and 
publications. 

While these provisions apparently apply throughout the two areas, 4 
special regime is contemplated for inscriptions on public institutions and 
the names of localities and streets. These are in the language of the ad- 
ministering authority. In those electoral districts, however, of the Com- 
mune of Trieste and in those other communes under Italian administration 
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where the members of the Yugoslav ethnic group constitute a significant 
element of the population, these inscriptions and street names will also be 
in the language of this ethnic group. Similarly, in those communes in 
the area under Yugoslav administration where the members of the Italian 
ethnic group are a significant element of the population, such inscriptions 
and names shall be in Italian as well as in the language of the (Yugoslav) 
administering authority. The term ‘‘significant element’’ is in both cases 
defined as ‘‘at least one-quarter.’’ 

Article 7 of the Special Statute backs up these provisions by ‘‘entrench- 
ing’’ the boundaries of the basic administrative units in the two areas. No 
change shall be made in them with a view to prejudicing the ethnic com- 
position of the units concerned. 


Incitement to National and Racial Hatred 


Article 3 of the Special Statute provides that incitement to national and 
racial hatred in the two areas is forbidden and that any such act shall be 
punished. This provision is of a type similar to Article 26 of the draft 
Covenant on Civil and Political Rights,** which reads: ‘‘Any advocacy of 
national, racial or religious hostility that constitutes an incitement to 
hatred and violence shall be prohibited by the law of the State.’’ 


Machinery of Implementation 


The implementation provisions of Article 8 are of particular interest. 
It is provided that a special Mixed Yugoslav-Italian Committee shall be 


established for the purpose of assistance and consultation concerning prob- 
lems relating to the protection of the Yugoslav ethnic group in the area 
under Italian administration and of the Italian ethnic group in the area 
under Yugoslav administration. The most pertinent precedent for the 
establishment of this committee is the machinery which operated under 
the German-Polish Convention of May 15, 1922, Relating to Upper Silesia. 
In the general field of human rights, nothing comparable is in existence, 
although the draft Covenant on Civil and Political Rights (Article 27 et 
seq.) provides for an international organ, the ‘‘ Human Rights Committee,’’ 
with similar competence. The European Commission on Human Rights 
(established under Article 19 et seq. of the Rome Convention of November 
4, 1950) held its first session in July, 1954. 

Like the German-Polish Convention Relating to Upper Silesia, the 
Special Statute for Trieste vests in the Mixed Committee the right to ‘‘ex- 
amine complaints and questions raised by individuals belonging to the 
respective ethnic groups concerning the implementation of [the] Statute.’’ 
The draft Covenant on Civil and Political Rights does not provide for the 
right of petition, while the right of petition contemplated in the European 
Convention on Human Rights has not yet entered into effect. The au- 
thority of the Mixed Committee is strengthened by the further provision 
that the Yugoslav and Italian governments shall facilitate visits by the 


14See note 11 above. 
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Committee to the areas under their administration and grant it every fa- 
cility for carrying out its responsibility. The corresponding provision of 
the draft Covenant on Civil and Political Rights (Article 42) provides 
only that in any matter referred to it, the Human Rights Committee may 
call upon the states concerned to supply any relevant information. Ar- 
ticle 28 of the European Convention provides that the states concerned 
shall furnish to the Commission all facilities necessary for the effective 
conduct of its investigations. 

The last paragraph of Article 8 of the Special Statute contains a pactwm 
de contrahendo, according to which the Italian and Yugoslav governments 
undertake to negotiate forthwith detailed regulations governing the func- 
tioning of the Committee. It may be expected that these regulations will 
provide for the contingency that no agreement on a controversy can be 


reached in the Mixed Committee. 
Econ SCHWELB * 


TWENTY-SIXTH SESSION OF THE HAGUE ACADEMY OF INTERNATIONAL LAW 


The Academy of International Law will hold its twenty-sixth session at 
The Hague from July 18 to August 13, 1955. Three lecture periods will 
be held in the mornings from Monday until Friday of each week and one 
or two seminar periods will be held on some afternoons. The lectures will 
be delivered in French or English, and translations will be provided for 
students whose knowledge of either language is not sufficient to enable them 
to follow the lectures. 

The lectures will cover the historical development and principles of in- 
ternational law, private international law, public administration, economics 
and finance, and international organization. 

On the subject of the historical development of international law, the 
following lectures will be given: ‘‘The Crisis and Transformations of In- 
ternational Law,’’ by Professor Josef L. Kunz of the Law School of the 
University of Toledo; ‘‘The Interparliamentary Union and Its Contribu- 
tion to the Development of International Law and the Establishment of 
Peace,’’ by Professor Léopold Boissier of the Faculty of Law of the Uni- 
versity of Geneva; and ‘‘Contemporary Problems of Treaty Law,’’ by 
Professor Covey T. Oliver of the Law School of the University of California. 

A general course of ten lectures on the principles of public international 
law will be given by Georg Schwarzenberger, Professor of International 
Law and Vice Dean of University College, London. ‘‘Jurisprudence and 
International Law’’ will be the subject of lectures by Professor Roberto 
Ago of the Faculty of Law, University of Milan. Professor Jaroslav 
Zourek of the Faculty of Law of Charles University, Prague, will dis- 
euss ‘‘The Definition of Aggression in International Law—Recent Devel- 
opments’’; Professor Roger Pinto of the Faculty of Law, University of 
Lille, will discuss ‘‘Prescription in International Law’’; and Mr. Alwyn 


*Deputy Director, Division of Human Rights, United Nations Secretariat. The 
views expressed in this note are those of the author and do not necessarily reflect the 
official opinion of the United Nations Secretariat. 
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V. Freeman, of the staff of the Foreign Relations Committee of the United 
States Senate, will lecture on ‘‘ Responsibility of States for Unlawful Acts 
of Their Armed Forces.’’ 

In the field of private international law, Professor Hans Lewald of the 
Faculty of Law of the University of Basle will lecture on ‘‘Present Ten- 
dencies in the Codes and Most Recent Draft Laws concerning Private 
International Law,’’ and Mr. Wilfred Jenks, Assistant Director General 
of the International Labor Organization at Geneva, will discuss the ‘‘In- 
ternational Protection of Freedom of Association with Special Reference 
to Trade Union Rights.”’ 

In the field of international organization, lectures will be given by Pro- 
fessor Georges Berlia of the Faculty of Law of the University of Caen on 
‘Decisions of International Tribunals Relating to Their Own Jurisdic- 
tion’’; and by Mr. J. P. A. Francois, Secretary General of the Permanent 
Court of Arbitration of The Hague, on ‘‘The Origin, Case Law and Future 
of the Permanent Court of Arbitration.”’ 

The Academy is open to those who already have some background in 
international law and desire to improve their knowledge. Applications 
for admittance to the course of lectures must be approved by the Execu- 
tive Council of the Academy, which may charge a small registration fee. 
Tuition is free and the conditions for admission are not rigid. Applica- 
tion forms and further information may be secured from the Secretariat 
of the Academy, Room 50, The Peace Palace, The Hague. 


INTER-AMERICAN BAR ASSOCIATION OFFICERS TO MEET AT NEW YORE 
AND HARVARD UNIVERSITIES 


Pursuant to a cordial invitation extended by Dean Russell D. Niles, 
the officers, members of the Council and chairmen of committees of the 
Inter-American Bar Association will meet on April 29, 1955, at New York 
University School of Law, Washington Square, New York City, to make 
plans for the [Xth Conference of the Association, which will be held at 
Dallas, Texas, April 16 to 21, 1956, with the Southwestern Legal Founda- 
tion, the State Bar of Texas and the Dallas Bar Association as hosts. 

The Inter-American Bar Association is composed of 78 associations that 
are united to carry out the following purposes: 


To establish and maintain relations between associations and organi- 
zations of lawyers, national and local, in the various countries of the 
Americas, to provide a forum for the exchange of views. 


To advance the science of jurisprudence in all its phases and particu- 
larly the study of comparative law; to promote uniformity of com- 
mercial legislation; to further the diffusion of knowledge of the laws 
of the various countries throughout the Americas. 


To uphold the honor of the profession of the law; and to encourage 
cordial intercourse among the lawyers of the Western Hemisphere. 


To meet in conferences from time to time for discussion and for the 
purposes of the Association. 


E. H. F. 
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Since the Association was organized in Washington, D. C., on May 16, 
1940, at the close of the Eighth American Scientific Congress,’ eight con- 
ferences have been held in the following cities: Havana, Cuba, 1941; ? 
Rio de Janeiro, Brazil, 1943;* Mexico City, 1944;* Santiago de Chile, 
1945 ; Lima, Peru, 1947; Detroit, Michigan, 1949 Montevideo, Uruguay, 
1951; * Sao Paulo, Brazil, 1954.° 

The conference of the Association held in Sao Paulo, Brazil, from March 
15 to 22, 1954, was attended by approximately 350 lawyers from nearly 
all the countries of the Americas. At the closing session of the conference 
ninety resolutions were adopted. A number of these resolutions directed 
that the Executive Committee, under the chairmanship of Dr. Eduardo 
Salazar Gomez of Quito, Ecuador, appoint special committees to make 
studies and prepare reports on a number of subjects for consideration at 
the Dallas Conference. At the last meeting of officers and members of 
the Council, held at the Pan American Union on July 13, 1954, it was 
decided to appoint committees on the following subjects: 


Continental shelf. 
Arbitration of international disputes in the Americas under treaty 
provisions. 

To study revision of the United Nations Charter. 

To study advisability of organizing economic assistance to lawyers 
in this Hemisphere. 

To investigate the advisability of adopting principles respecting ex- 
propriation of property. 

To carry out practical studies concerning the problems of ‘‘causa’’ 
and consideration. 


To make a comparative study of American legislation concerning the 
desirability of giving universal effect to decisions which adjudicate 
upon the status of the family. 


1 Proceedings, Eighth Scientific Congress. See also this JoURNAL, Vol. 37 (1943), 
p. 106. 

2 Proceedings, First Conference, Havana, 1941. 

3 Proceedings, Second Conference, Rio de Janeiro, 1943. See also this JOURNAL, 
Vol. 37 (1943), p. 666. 

4 Proceedings, Third Conference, Mexico City, 1944. See also this JouRNAL, Vol. 
38 (1944), p. 684. 

5 Proceedings, Fourth Conference, Santiago de Chile, 1945. See also this JOURNAL, 
Vol. 39 (1945), p. 553. 

¢ William Roy Vallance, ‘‘Legal Education and Other Subjects,’’ Journal, Bar 
Association of the District of Columbia, Vol. 15 (1948), p. 198; Carolyn Royall Just, 
**Report on Fifth Conference at Lima,’’ ibid., p. 464. See also this JouRNAL, Vol. 42 
(1948), p. 423. 

7Eldon S. Lazarus, ‘‘Sixth Conference of the Inter-American Bar Association,’’ 
Tulane Law Review, Vol. 24 (1949), p. 101. See also this Journat, Vol. 43 (1949), 
p. 130. 

8 Oliver Schroeder, Jr., ‘‘Report on the Seventh Conference of the Inter-American 
Bar Association,’’ Ohio Bar Journal, Vol. 25 (1952), p. 15. 

9**Eighth Conference of the Inter-American Bar Association, Sao Paulo, Brazil, 
1954,’’ Michigan State Bar Journal, Vol. 33, No. 7 (July, 1954), pp. 7-35. 
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To study suggestions concerning protection of intellectual creative 
activities and intellectual property. 

To study propositions formulated in the report of September 23, 
1952, of the Inter-American Juridical Committee of Rio de Janeiro 
on international co-operation in judicial procedure. 


To study application of uniform law on bills of exchange and other 
negotiable instruments. 


To investigate the advisability of taking action proposed concerning 
unification of commercial laws in the Americas. 


To study draft uniform legislation concerning mortgages on ships. 


To study and prepare draft of uniform law on limitation of liability 
of maritime carriers. 
To study and disseminate information regarding the institution of 


trusts, the Secretary to have headquarters in the Center of Latin 
American Studies of the Law School of the University of Miami. 


To make more uniform the various terminology used in regard to 
documentary letters of credit and trusts. 


To report on possibility of uniformity of legislation with respect to 
liability of air carriers and if possible, to present a uniform law on 
this subject. 

To organize inter-American juridical information, composed of one 
representative of each one of the member associations to organize the 
interchange of all kinds of information and juridical material con- 
cerning the American nations. 


To collect data and suggest a comprehensive plan with respect to as- 
sistance and social security for lawyers adopted by American countries. 


To study and report regarding the advisability of creating an in- 
formation service for gathering and distributing data on the protec- 
tion of industrial property. 


To study whether laws should be enacted establishing compulsory 
(integrated) bar associations. 


To unify measures to prevent and punish the illegal exercise of the 
practice of law in the Americas. 


Members of the Council have suggested the names of lawyers from their 
respective countries for membership on these committees and several of 
them are already carrying on work through correspondence. 

At the New York meeting of the Council, business sessions at 9:30 a.m. 
and 2:30 p.m. will be presided over by Robert G. Storey of Dallas, Texas, 
President of the Association and former President of the American Bar 
Association. Reports will be made by the officers and members of the 
Council. The group will be guests of New York University School of Law 
at a luncheon at 12:30 p.m. At 5:30 p.m. the Inter-American Law Institute 
of New York University will tender a reception to Council members, Associ- 
ation officers and officers of member associations in New York (including 
the Association of the Bar of the City of New York, the New York State 
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Bar Association, the New York County Lawyers Association, the American 
Foreign Law Association, the Consular Law Society and the Association 
of the Customs Bar). 

The Council will continue its meeting on April 30, 1955, at Harvard 
Law School, Cambridge, Massachusetts, opening at 10:00 am. During 
the morning there will be talks concerning the Harvard program by 
Director of International Legal Studies Milton Katz on the general ob- 
jectives of international legal studies, by Professor A. T. von Mehren on 
the comparative law program, by Professor Kingman Brewster on legal 
problems of doing business abroad, by Associate Dean David Cavers on 
research plans and objectives, by Mr. Marvin S. Fink on the utilities 
project, by Professor Stanley Surrey on the international program in 
taxation, and by Director William S. Barnes on the World Tax Series. 
A tour of the Harvard Law School, informal meeting with Latin American 
law students, 1:00 p.m. lunch at the Continental Hotel, and 2:30 business 
meeting of the Council are also scheduled. Roscoe Pound, former Dean of 
Harvard Law School, has consented to speak informally to the group at 


the afternoon session. 
Wituiam Roy VALLANCE 


FORD FOUNDATION GRANTS 


Readers of this JOURNAL will rejoice in the grants recently made by the 
Ford Foundation to promote and improve international legal studies in 
American law schools. On January 9, 1955, the Foundation announced 
grants for this purpose of $2,050,000 to Harvard, $1,500,000 to Columbia, 
$600,000 to Stanford, and $500,000 to the University of Michigan, in each 
ease the capital amount and income to be used or committed within a ten- 
year period. Later a similar grant of $300,000 to the University of Cali- 
fornia was announced. 

In its announcement and its communications to the universities, the 
Ford Foundation indicated its purpose to help improve leadership in 
American life by giving Americans trained in law (from whose ranks 
come so many leaders in government, business and community life) a better 
understanding of, and competence in, international affairs.. The grants 
are to assist each of these law schools in its aim to stress training in inter- 
national law and foreign law as an integral part of undergraduate studies 
in the law school, as well as to provide training in the United States for 
able lawyers from foreign countries, to aid research in international and 
comparative law, to train teachers in these subjects, and to give specialized 
instruction in relation to international and foreign problems. 

The grant to Harvard Law School will be used to cover half the cost 


1Cf. Kunz, ‘‘A Plea for More Study of International Law in American Law 
Schools,’’ this JouRNAL, Vol. 40 (1946), p. 624; Franklin, ‘‘The Teaching of Inter- 
national Law in Law Schools,’’ ibid., Vol. 46 (1952), p. 140; Bishop, ‘‘ International 
Law in American Law Schools Today,’’ ibid., Vol. 47 (1953), p. 686; Carlston, ‘‘ The 
Teaching of International Law in Law Schools,’’ Columbia Law Review, Vol. 48 


(1948), p. 516. 
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of an addition to the present buildings to house the school’s international 
activities ; to endow two professorships; and to provide on a ten-year basis 
for advanced fellowships, research, library staff, and co-operation with 
other institutions. $1,300,000 of the grant to Columbia will go toward 
the cost of a new building for the Law School, the remainder being used 
to support research (including the preparation of teaching materials), 
work seminars and conferences, exchanges with other schools, and co- 
operation with other schools in the development of international studies 
programs. At Stanford $250,000 will provide an endowment to defray 
part of the cost of an additional professorship, and the remainder (prin- 
cipal and income) will be devoted to additional faculty, graduate fellow- 
ships, research, preparation of teaching materials, and conferences and ex- 
changes with other schools. At Michigan it is expected that principal and 
interest will furnish about $60,000 per year for the next ten years, to be 
allocated to part of the cost of an additional professorship in the field of 
international legal studies, fellowships for more foreign students and 
American students specializing in advanced work in this field, research, 
travel, conferences, and various types of co-operative activities. Califor- 
nia’s grant is to be used chiefly for research, fellowships, travel, and mis- 
cellaneous activities. 

As one of its first major projects under the Ford Foundation grant, the 
University of Michigan Law School is planning to hold in Ann Arbor a 
conference of teachers of international law in American law schools in late 
June, 1955. Sessions will probably be devoted to the general progress of 
the United Nations and international law since 1945, and will be open at 


least in large part to any persons interested in international law. Further 
information regarding these plans may be obtained from the undersigned, 
at the University of Michigan Law School, Ann Arbor, Michigan. 


Wma. W. BisHop, Jr. 


JUDICIAL DECISIONS 
By Outver J. LissiTzyNn * 


Of the Board of Editors 


Foreign nationality—proof—consular certificate—international status 
of India before and after Aug. 15, 1947—recognition 

MurarRKA v. Bacurack Bros. 215 Fed. (2d) 547. 

U. S. Ct. of Appeals, Second Cireuit, Aug. 3, 1954. Harlan, Ct. J. 


In an action for breach of contract commenced on July 14, 1947, by 
partners doing business in Delhi, India, against a New York corporation, 
defendant objected to the jurisdiction of the court on the ground of failure 
of proof that plaintiffs were ‘‘citizens or subjects’’ of a foreign state and 
thus entitled to invoke the diversity-of-citizenship jurisdiction of the Fed- 
eral court. Plaintiffs originally alleged that each of them was ‘‘a subject 
of Great Britain,’’ but, after the complaint had been dismissed without 
prejudice in 1952 for failure of proof of this allegation, amended the 
complaint in January, 1953, to allege that each of them was ‘‘a British 
Indian citizen.’’ The district court found that each of the plaintiffs was 
a ‘British Indian citizen and subject of Great Britain.’’ On appeal after 
a trial on the merits, it was held that the district court had jurisdiction. 
Taking judicial notice of ‘‘the essential historical facts,’’ the Court of 
Appeals mentioned the establishment of an Interim Government of India 
on Sept. 2, 1946, and the British announcement on Feb. 20, 1947, of in- 
tention to transfer power, and pointed out that on Aug. 15, 1947, the 
Union of India became ‘‘a self-governing member of the British Common- 
wealth of Nations,’’ and eventually (in 1950) a republic. The court also 
found, on the basis of a State Department communication before the trial 
court, that: 


although our Government did not formally recognize India as an in- 
dependent nation until August 15, 1947, it took steps to recognize the 
Interim Government of India after its formation . .. by receiving 
in February 1947 India’s first ambassador, whose credentials were 
signed by the British Crown, and accrediting the first United States 
ambassador to India in April 1947. . . . [W]e view the statement in 
the State Department communication to the effect that India did not 
become independent until August 15, 1947, as being rather in the 
nature of a legal conclusion which adds little more to the significance of 
the already existing relations between that Government and our own. 
... True, as of July 14, 1947, our Government had not yet given 
India de jure recognition, but its exchange of ambassadors in Febru- 
ary and April 1947 certainly amounted at least to de facto recognition, 
if not more. To all intents and purposes, these acts constituted a full 


* With the assistance of Mrs. Alma Suzin Flesch, made possible by Columbia 


University. 
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recognition of the Interim Government of India at a time when India’s 
ties with Great Britain were in the process of withering away (see 
US. Foreign Relations 1913, p. 102), which was followed a month later, 
when partition took place between India and Pakistan, by the final 
severance of India’s status as a part of the British Empire. The 
significance of these events is not lessened by the fact that the cre- 
dentials of the first Indian Ambassador to the United States were 
signed by the British Crown. We think that in its setting that act is 
more properly to be regarded as a mere expediency rather than as a 
significant act of sovereignty in the usual sense of that term. Unless 
form rather than substance is to govern, we think that in every sub- 
stantial sense by the time this complaint was filed India had become 
an independent international entity and was so recognized by the 
United States. 


Furthermore, the court pointed out, since the statute of limitations had 
not run, the amended complaint could have been filed originally in Jan- 
uary, 1953, when India ‘‘was unquestionably an independent foreign 
power fully recognized by the United States.’’ The finding that plaintiffs 
were ‘‘British Indian’’ citizens, if supported by the evidence, was an ade- 
quate basis of jurisdiction, even though the evidence did not warrant the 
finding that each plaintiff was a ‘‘subject of Great Britain.’’ 

The court further held that the proof of plaintiffs’ Indian citizenship 
was adequate. This proof consisted of a certificate of the Indian Vice 
Consul at New York issued with the authorization of the Indian Ministry 
of External Affairs which in turn acted upon a certificate of the District 
Magistrate at Delhi. The court said in part: 


What was sought to be proved was not a foreign record, but a deter- 
mination of the Indian Government, that the plaintiffs were Indian 
citizens. The requirements for proof of foreign public records. . 
have no application here. The Consular certificate was properly 
authenticated by the Vice Consul who made it, who also testified that 
he had acted under instructions from his Government. And the 
plaintiffs are entitled to the presumption of regularity which has long 
attached to the procedures of foreign governments and agencies. . 

It is the undoubted right of each country to determine who are its 
nationals, and it seems to be general international usage that such a 
determination will usually be accepted by other nations. See Con- 
vention on Certain Questions Relating to the Conflict of Nationality 
Laws, Signed [sic] at the Hague, April 12, 1930, Arts. 1 and 2; Briggs, 
The Law of Nations, pp. 458-60 (2d ed. 1952) ; Dept. of State Bull. 
XXII, No. 559, pp. 433-441 (March 20, 1950); Stoeck v. Public 
Trustee, 2 Ch. 67 (1921). While neither side has given us a judicial 
decision involving such proof of foreign citizenship as was made here, 
we entertain no doubt on principle that the proof was competent. Cf. 
Decision No. 1 of British-Mexican Claims Commission in Great 
Britain (Lynch Claim) v. Mexico. . . . Our statutes provide for the 
issuance of certificates of United States nationality to others than 
naturalized citizens, by the Secretary of State, or by officials to whom 
he has delegated such power, for use in foreign judicial or adminis- 
trative proceedings, 8 U.S.C.A. §§ 1502, 1104, and we see no reason 
why our courts should not give presumptive credit to similar certifi- 
eates of foreign governments. The defendant has cast no cloud on 
the validity or accuracy of the consular certificate itself. 
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Foreign acts of state—torts—real property—Nicaragua 
Pasos v. PAN AMERICAN WorLp Artrways. Civ. No. 33-273 (un- 


reported). 
U. S. District Court, $.D.N.Y., June 7, 1954. Edelstein, D. J. 


Plaintiff brought an action for trespass upon or injury to real property 
in Nicaragua. The facts as found and stated by the court were substan- 
tially as follows: Defendant in 1929 began using in Nicaragua an airfield 
built, occupied and controlled by the U. S. Marines on land turned over 
to them in 1927 by the Government of Nicaragua. When the Marines left 
in 1933, the Government of Nicaragua, which assumed the occupation and 
control of the field, permitted defendant to continue using it. By a con- 
tract made in 1934, the government delegated to defendant the powers of 
administration over the field.* 

The court dismissed the action, and in a memorandum opinion said in 
part: 


This court will not pass judgment upon the acts of a foreign sov- 
ereign within its own border. . . . The plaintiff does not purport to 
contest the validity of acts of the Nicaragua Government; he merely 
urges an interpretation of those acts that is consistent with his causes 
of action. The Government of Nicaragua, in a diplomatic note for- 
warded by the Department of State through the Attorney General and 
the United States Attorney for this district, has taken the position that 
the validity and legality of the acts of the sovereign Government of 
Nicaragua are being attacked in this suit. The Department of State, 
however, has made no suggestion of immunity to the court, but has 
instead maintained a position of ‘‘courteous neutrality.”’ 


The court went on to say that its ‘‘factual conclusions’’ indicated that 
**it would indeed be necessary to examine into the acts of the Nicaragua 
Government done in Nicaragua, if the plaintiff were to prevail.’’ 


Transfer of legacy to Hungary—effect of certificate of Hungarian 
Minister 

In RE Srecuer’s Witt. 132 N. Y. Supp. (2d) 392. 

New York, Sup. Ct., App. Div., 3d Dept., July 8, 1954. Foster, Pres. J. 


The Consul General of the Hungarian People’s Republic, as representa- 
tive of certain Hungarian legatees under a will, appealed from an order 
of the Surrogate directing the executor to pay the legacies into court to 
be held for the benefit of the legatees. Such an order is authorized by 
§ 269 of the New York Surrogate’s Court Act if it appears that the legatee 
would not have the benefit, use, or control of the money due him. The 
only question was whether the Surrogate had sufficient proof to justify 
the invocation of § 269. 

The order was affirmed. It is true, the court said, that the Hungarian 
Minister Plenipotentiary stated that the legatees would have the full 
benefit of the legacies and that between 1947 and 1953 the Hungarian 
Consular Section transmitted $100,000 to Hungarian residents entitled 


1 Plaintiff ’s alleged interest in the property was not stated in the opinion.—Eb. 


JUDICIAL DECISIONS 257 


thereto. This declaration distinguished the instant case from Jn re Braier.* 
On the other hand, the Surrogate had before him two letters, one from the 
Department of Justice and one from the Department of State, both of 
which called his attention to a Treasury regulation which forbade the 
transmission of checks drawn on the United States to Hungarian residents 
because local conditions in Hungary made it uncertain that the payees 
would receive them or be able to negotiate them at full value. The court 
stated in part: 


In normal times we assume that a local court would probably accept 
the certificate of an Envoy to this country from a friendly power as 
to internal conditions in his country. But these are not normal times. 
. . . Indeed it is quite apparent from the utterances of two govern- 
mental departments that the United States has no policy that would 
require a local court to give full faith and credit to the certificate of 
the Hungarian Envoy. We conclude therefore that the Surrogate 
was not bound by the certificate. 


Consular immunities—treaties with Italy and Great Britain—traffic 
violation 

PEOPLE v. AMATO. Docket No. 204361 (unreported).? 

New York, City Magistrate’s Ct., Municipal Term, Brooklyn, May 17, 
1954. McKean, City Magistrate. 


Dismissing a charge of speeding, the court addressed the defendant as 
follows, in part: 


It is a case out of Flushing Traffic Court in which an attaché of the 
Italian Consul General’s Office claimed immunity under a treaty be- 
tween Italy and the United States and between Britain and the 
United States containing the ‘‘most favored’’ clause. And I wish to 
tell you, Mr. Amato, the Police Legal Bureau sent a couple of men to 
Washington, examined all the treaties and archives and they agree 
with you that unless the Consul himself consents that you be prose- 
cuted, that you do have an immunity. 


Sovereign immunity—ships—claim by foreign government—manifest 
defect in title 

JuAN YSMAEL & Co., INc. v. GOVERNMENT OF THE REPUBLIC OF IN- 
DONEsIA. [1954] 3 W.L.R. 531. 

Jud. Comm. of the Privy Council on appeal from Hong Kong, Oct. 7, 
1954. Earl Jowitt. 


Appellants, a Philippine corporation, chartered a vessel to the Govern- 
ment of Indonesia for the carriage of troops under successive charter 
parties, the last of which was due to expire on June 30, 1952. Under the 
charter party, possession of the vessel did not pass to the government. 
In March, 1952, a person holding a power of attorney from appellants 
purported to sell the vessel to the respondent under a contract made in 


1This JouRNAL, Vol. 47 (1953), p. 506. 
2A copy of this decision was made available by Dr. Albano Murgi, of New York. 
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disregard of express instructions from appellants which were known to 
respondent’s purchasing agent. Thereafter, respondent took steps to im- 
plement the title it claimed, entering the vessel on the Indonesian register, 
but the ship remained in the legal possession of appellants at Hong Kong 
through the acting captain, who refused to accept from respondent an 
order of dismissal. 

On June 27, 1952, appellants, by a writ in rem against the vessel issued 
in Hong Kong, claimed to have legal possession of the vessel decreed to 
them. The vessel was arrested and remained thereafter in the custody 
of the head bailiff of the Supreme Court of Hong Kong. The Government 
of Indonesia, appearing under protest, moved that the writ and all sub- 
sequent proceedings be set aside, on the ground that the writ impleaded 
a foreign sovereign state and that the Government of Indonesia was the 
owner or was in possession or control, or entitled to possession, of the vessel. 
The trial court dismissed the government’s motion and decreed possession 
to appellants, subject to a claim by a third party for the cost of repair 
work done on the vessel. The Appeal Court of Hong Kong rescinded the 
judgment below and ordered that the writ and all subsequent proceedings 
be set aside on the ground that the action impleaded a foreign sovereign 
state. 

On appeal, the Judicial Committee of the Privy Council set aside the 
judgment of the Appeal Court and remitted the case for consideration of 
certain other questions. Recalling the rule that the courts would not 
seize or detain the property of a foreign sovereign or property of which 
he is in possession or control, the Court said: 


Where the foreign sovereign State is directly impleaded the writ will 
be set aside, but where the foreign sovereign State is not a party to 
the proceedings, but claims that it is interested in the property to 
which the action relates and is therefore indirectly impleaded, a diffi- 
cult question arises as to how far the foreign sovereign government 
must go in establishing its right to the interest claimed. Plainly if 
the foreign government is required as a condition of obtaining immu- 
nity to prove its title to the property in question the immunity ceases 
to be of any practical effect. . . . In their Lordships’ opinion a foreign 
government claiming that its interest in property will be affected by 
the judgment in an action to which it is not a party, is not bound as 
a condition of obtaining immunity to prove its title to the interest 
claimed, but it must produce evidence to satisfy the court that its 
claim is not merely illusory, nor founded on a title manifestly defec- 
tive. The court must be satisfied that conflicting rights have to be 
decided in relation to the foreign government’s claim. When the court 
reaches that point it must decline to decide the rights and must stay 
the action, but it ought not to stay the action before that point is 


reached. 
In this case, the Court held, the evidence of respondent’s title to the ship 
was ‘‘manifestly defective,’’ since respondent was chargeable with knowl- 
edge that the contract of sale had been made contrary to appellants’ in- 
structions. Consequently, respondent had not established that it possessed 
such an interest in the ship as would show that it, respondent, was im- 
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pleaded. The Court noted in passing that since the vessel was used for 
carrying troops, ‘‘the question raised in some of the cases whether a right 
of immunity can be claimed for a ship used by the foreign government 
solely for commercial purposes does not arise.’’ 


Enemy property—Paris Inter-Allied Reparations Agreement—Washing- 
ton Agreement with Switzerland concerning German assets—effect 
in Belgium of decisions under the Washington Agreement—retention 
of control by German nationals 

Société ANONYME ETABLISSEMENTS ALROXON OFFICE DES SEQUESTRES. 
141 Pasicrisie Belge (1954) 1. 
Belgium, Court of Cassation, Sept. 17, 1953. 


The property of Aeroxon, a wholly-owned Belgian subsidiary of the 
Swiss corporation, Orion, was held by the Belgian Office of Sequestration 
to be German-owned, on the ground that Orion was a German-controlled 
corporation. This decision was affirmed by the Court of Appeal of Brus- 
sels. The Court of Cassation affirmed the decision below, rejecting Aer- 
oxon’s contention that Belgium and the Belgian authorities were bound, 
under the Paris Inter-Allied Reparations Agreement of January 14, 1946, 
and the Washington Agreement of May 25, 1946, concerning German as- 
sets in Switzerland, to respect the finding of the Swiss Office of Compen- 
sation, which was approved by the Swiss Mixed Commission, that 80% of 
Orion’s stock was held by Swiss citizens and that consequently Orion was 
not German-controlled. The court held that under the two agreements the 


findings concerning assets located in Switzerland were not applicable to 
assets located within the territory of one of the Allied Powers, with respect 
to which that Power remained free to take such measures as it judged 
proper. Here the Belgian authorities found that the former German 
owners of a majority of Orion’s shares, transferred to Swiss citizens in 
July, 1939, retained indirect control over them. 


Expropriation of foreign property—Iran—effect in Italy—compensa- 
tion—concession contracts—international law in Italian courts— 
resolutions of U.N. General Assembly 

ANGLO-IRANIAN Co. Lrp. v. SocrerA §8.U.P.0.R. No. 3906/53. 

Italy, Civil Tribunal of Rome, Sec. I, July 14, 1954. 


Plaintiff sued to recover oil extracted from the area of its concession in 
Iran and imported into Italy by defendant, contending that the Iranian 
legislation of 1951, whereby the oil industry in Iran was nationalized, 
was inapplicable in Italy as being repugnant to the Iranian Constitution, 
to Italian public order, and to generally acepted norms of international 
law; and as being political, discriminatory and confiscatory in character, 
since it provided for expropriation without compensation. 

The claim was rejected. The court noted that plaintiff’s claim depended 


1A copy of this decision was made available by Dr. Angelo Piero Sereni, of the 
New York Bar. 
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on the assumption that the right of extraction granted by the concession 
carried with it title to the mineral extracted by anybody within the area 
of the concession. But the presumption of title, the court added, was in 
favor of the person in possession, this being a procedural rule governed by 
lex fort. 

The court went on to say that if the principles invoked by plaintiff 
were applied, the Iranian law of 1933 approving the concession was itself 
not enforceable in Italy, since it provided for expropriation of previously 
existing rights within the concession area for the benefit of the company 
without a definite procedure or criteria for fixing compensation. But 
plaintiff’s contentions, the court continued, were impossible to accept, and 
both the 1933 and the 1951-1952 Iranian legislation were applicable in 
Italy. In the Italian legal system, as shown by several decisions, there is 
a recognized power of expropriation even in relation to immovables which 
the administration had undertaken by contract not to expropriate. The 
exercise of such power, therefore, could not be regarded as contrary to 
Italian public order. In Italy, furthermore, the right to extract minerals 
is a personal right the expropriation of which is not subject to compensa- 
tion. But a right to indemnity is recognized by the Iranian law of 1951, 
which indicates that it is subject to a preliminary administrative procedure 
and ultimately to judicial control. This law is not contrary to the Iranian 
Constitution, which provides for ‘‘equitable’’ compensation, and in the 
proceedings before the International Court of Justice Iran recognized 
not only the right to indemnity, but also the possibility of its enforcement 
through ordinary Iranian courts. Under Iranian law, such recognition 
binds the Iranian state toward plaintiff. However, neither by Italian law 
nor by generally recognized norms of international law is it required that 
the quantum of the indemnity be effectively adequate to the value of the 
object taken. It is enough that there is compensation. 

There was, furthermore, a public economic interest in the nationalization, 
and therefore the law cannot be held ‘‘political’’ and denied effect in 
Italy. This also showed that the law was not discriminatory, while its 
alleged confiscatory character was disproved by the motivation (protection 
of Iranian public interest) and the recognition of the right to compensa- 
tion. The text of the law shows no intention to persecute, and there is 
no room for research into the underlying subjective motives of the legis- 
lators not revealed by the text. 

The court further discussed the non-applicability of political laws 
contrary to ‘‘international public order’’ or repugnant to the norms of 
international law referred to in Article 10 of the Italian Constitution, 
**that is, to all the norms of the law of nations which all the civilized 
peoples admit and which they apply by international custom, or to those 
international treaties which are capable of producing international juri- 
dical norms.’’ The court indicated that the resolution of the United Na- 
tions General Assembly adopted on December 21, 1952, recommending non- 
interference with the states’ exercise of sovereignty over their own natural 
resources, might be regarded, in the light of its timing (less than a month 
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after the passage of the Iranian law of November 26, 1952), as recognition 
of the international legitimacy of the Iranian nationalization laws. The 
court further referred, inter alia, to the recognition by the United King- 
dom, on August 3, 1951, of the principle of nationalization of Iranian oil, 
the view of the International Court of Justice that the concession agree- 
ment was a mere contract with a private company,’ the decisions of the 
Tribunal of Venice * and of the court of Tokyo (Sept. 21, 1953) concerning 
Iranian oil, and 1939 decisions by the courts of various nations concerning 
the expropriated Mexican oil. The court added, however, that Italian 
courts may pass on the repugnance of a foreign law to the constitution of 
the foreign country, international public order, or generally recognized 
norms of international law, and that they must deny effect in Italy to a 
foreign law providing for expropriation not for motives of public interest, 
but for motives of political character, persecution, discrimination, race 
or confiscation, or without compensation. 

The court concluded by stating that even if the Iranian law is not 
applicable because of failure to provide compensation, plaintiff’s claim 
must be rejected because plaintiff did not sustain the burden of proof of 
ownership, the 1933 concession and the Iranian law then in force being 
interpreted to mean that plaintiff became the owner of only the oil ex- 
tracted by it. 


Belligerent occupation—requisition—new methods 

Agati v. Soc. Exverrrica CoLoniALE Annali di Diritto 
Internazionale, Vol. IX (1951), p. 154. 

Tribunal of Tripoli, November 20, 1950. 


The question presented was whether the contractual relationship be- 
tween the company and its employees subsisted. The court held that it 
did not. During the war the Allied governments ‘‘took into custody’”’ 
property of enemy states in Africa, and in Italy assumed ‘‘control over 
goods essential to the needs of the armed forces and the inhabitants of the 
occupied territory’’ (Proclamation No. 6 of September 12, 1943). These 
methods of taking custody or control, the court said, are not contemplated 
by the Hague Convention, which prohibits requisition of property except 
for the needs of the armed forces. Because of the total character of modern 
wars, states which have remained faithful to the humanitarian principles 
of the convention have found it necessary to develop new methods such as 
the above. These methods are similar to requisition in their legal effects. 
In this case, the taking of control of the concern by the government termi- 
nated the contractual relation between the company and its employees. 
Such taking was comparable to vis major which resulted in impossibility 
of performance. It was immaterial that the employees actually remained 
at work, since the company had been replaced by the government as a 
contracting party. 


2 This JournaL, Vol. 46 (1952), p. 737. 8 Ibid., Vol. 47 (1953), p. 509. 
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Note: But cf. Improta v. Ranieri, June 8, 1951, in which the Italian 
Court of Cassation, Civil Section III, said that requisition of private 
property by the Allies for purposes other than the needs of the occupying 
army would have been illegal as contrary to Article 52 of the Hague Reg- 
ulations. Giurisprudenza Completa della Corte Suprema di Cassazione, 
1951, III, Pt. 1, p. 88. 

In Bertoglio v. Federal German Republic, Dec. 30, 1950, plaintiff sued 
to recover the value of an automobile taken by German soldiers in 1943 and 
driven to Germany. Giving judgment for plaintiff, the Tribunal of Lecco, 
Italy, pointed out that Article 77(2) of the Treaty of Peace of 1947 pro- 
vided for restitution of identifiable goods belonging to Italian citizens 
transported to Germany after having been taken from the owners by 
force. In this case, a group of German soldiers drove up to the garage 
where the car was stored and, pointing a machine-gun at the premises and 
owner, took the car. This taking was illegal under the circumstances, al- 
though the requisition of motor vehicles had been authorized by the Ger- 
man Commander. Foro Padano, 1951, p. 180. 

It was held that an action lay against Italian State Railways for damages 
resulting from an employee’s negligence during Allied occupation, since 
the occupation did not suspend Italian sovereignty and the Allies had not 
actually taken control of the railways. The Allies had expressly recognized 
the dependence of Italian administrative organs on the state, and the state 
had continued to legislate with respect to railways. Ferrovie dello Stato 
v. Giordano and Rinaldi, Giurisprudenza Italiana, 1951, I, See. 2, p. 580 
(Ct. of Appeal of Naples, Jan. 29, 1951). 

In the case of Condarelli, July 5, 1952, the Italian Court of Cassation, 
United Penal Sections, denied effect to a decision of the Court of Appeal 
of Asmara, Eritrea, created by the British occupation authorities, on the 
ground that the creation of the court was in excess of the powers of a bel- 
ligerent occupant and violative of Article 43 of the Hague Regulations. 
Rivista di Diritto Internazionale, Vol. 36 (1953), p. 451. 

The provisions of Article 43 of the Hague Regulations limiting the powers 
of belligerent occupants were held by the Italian Court of Cassation, United 
Sections, to have been superseded by the Armistice Agreement between 
Italy and the Allies, Article 20 et seq. of which granted ample legislative 
powers to the Allied occupation authorities, including the power to enact, 
with respect to the restitution of Jewish property, General Order No. 58 
of the Allied Military Government. In Trieste, the applicable law is this 
Order, rather than Italian Government decrees of 1944 and 1945. Genel 
and Bussi v. Steiner, July 31, 1952, Rivista di Diritto Internazionale, Vol. 
36 (1953), p. 248. 

Members of the police of the Military Government of Trieste were held 
not to be employees of the Italian state, unlike employees of the Italian 
Administration who remained in Trieste to render service under the 0c- 
cupying Powers; the police force was a body instituted by the occupying 
authorities pursuant to powers rightfully belonging to them. Caporiccio 
v. Ministero Difesa-Esercito, Raccolta Completa della Giurisprudenza del 
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Consigho di Stato, 1951, p. 97 (Italy, Council of State, Sec. IV, Feb. 16, 
1951). 

For other Italian cases dealing with belligerent occupation see Di Varno 
v. Ministero A. I., Raccolta Completa della Giurisprudenza del Consiglio 
di Stato, 1950, p. 1010 (Council of State, See. VI, Sept. 25, 1950) ; Durazzo 
v. Ferraguti, Annali di Diritto Internazionale, Vol. IX (1951), p. 167 (Ct. 
of App. of Trent, Feb. 19, 1951) ; Cassa di Risparmio di Bolzano v. Augus- 
tin, Foro Padano, 1951, p. 472 (Ct. of App. of Trent, March 21, 1951) ; 
Ciraolo v. Nicoletti, Annali di Diritto Internazionale, Vol. IX (1951), p. 182 
(Ct. of Cassation, Civil Section I, May 5, 1951) ; Ministero dei Trasporti v. 
Fusi, Annali di Diritto Internazionale, Vol. [IX (1951), p. 147 (Ct. of 
Cassation, United Civil Sections, July 31, 1950); Fabris v. Steinkuhl, 
Foro Italiano, 1952, I, p. 61 (Ct. of Cassation, Civil See. I, April 21, 1951) ; 
and Case of Grizanchich, Foro Italiano, 1952, II, p. 157 (Ct. of Assize of 
Trieste, March 3, 1952). 

For a comprehensive survey of Greek cases on belligerent occupation, 
see Tenekides, ‘‘Occupatio Bellica and the Recent Greek Jurisprudence,’’ 
Journal du Droit International (Clunet), Vol. 80 (1953), p. 823. 


NOTES 
American Cases on Enemy Property Controls 


Enemy property controls were involved in the following cases: Ecker v. 
Atlantic Refining Company, 125 F. Supp. 605 (U. S. Dist. Ct., D. Md., 
Civ. Div., Oct. 26, 1954); Yaichiro Akata v. Brownell, 125 F. Supp. 6 
(U. S. Dist. Ct., D. Hawaii, Nov. 3, 1954) ; In the Matter of the Yokohama 
Specie Bank Ltd., 121 N.E. (2d) 631 (Ct. of App. of N. Y., July 14, 1954) ; 
In re Gaspar’s Estate, 275 Pac. (2d) 656 (Sup. Ct. of Montana, Oct. 21, 
1954) ; In re Von Rumohr’s Will, 1385 N. Y. Supp. (2d) 177 (N. Y. Sup. 
Ct., App. Div., 4th Dept., Nov. 7, 1954) ; Bingham and Company v. Bie, 
133 N. Y. Supp. (2d) 453 (N. Y. Sup. Ct., Spee. Term, N. Y. Co., Pt. ITI, 
May 28, 1954); and In re Heubach’s Will, 134 N. Y. Supp. (2d) 169 
(N. Y. Surr. Ct., Kings Co., Aug. 31, 1954). 


American Cases on Nationality 


In Reaume v. U. S., 124 F. Supp. 851 (U.S. Dist. Ct., E.D. Mich., S. D., 
Aug. 9, 1954), a native-born citizen who lost his nationality by making in 
Canada a declaration of allegiance to the King and serving in the Canadian 
Navy, and regained his American nationality by executing an oath before 
an American Consul in Canada under Title 8 U.S.C. § 723 (Nationality 
Act of 1940 § 323 as amended), was held not to have lost his nationality 
again by subsequent three-year residence in Canada, since he was a native- 
born and not a naturalized citizen. 

In U. 8. ex rel. Lee Kum Hoy v. Shaughnessy, 123 F. Supp. 674 (U. S. 
Dist. Ct., S.D.N.Y., Aug. 31, 1954), it was held that persons seeking to 
enter the United States under claim of nationality by descent from citizens 
could be required to submit to paternity blood tests as a condition of ad- 
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mission, but that a limitation in practice of this requirement to persons of 
Chinese race would be a denial of due process. The court said in part: 
‘*A minority could be as effectively persecuted by enforcing a law against 
them alone as by acting against them without warrant of law.’’ 

The return of an alien from Mexico after a four-hour visit specifically 
authorized by a military pass while alien was serving in U. 8. Armed 
Forces was held not an illegal entry which would preclude alien’s natu- 
ralization. Petition for Naturalization of Barandarian, 123 F. Supp. 827 
(U. S. Dist. Ct., S.D.N.Y., Sept. 13, 1954) ; cf. Petition for Naturalization 
of Matesich, 124 F. Supp. 844 (U.S. Dist. Ct., S.D.N.Y., Sept. 27, 1954) 
(temporary admission as alien seaman). 

In exclusion proceedings, prior administrative admission as citizen is 
not res judicata; witness may be compelled to appear and testify on ques- 
tion of nationality of person sought to be excluded. In re Wing, 124 F. 
Supp. 492 (U.S. Dist. Ct., N.D. Calif., S.D., Sept. 14, 1954). 

Reeord of conviction not before court on appeal must be considered as 
supporting decision below granting naturalization. U. 8. v. Vanegas, 216 
Fed. (2d) 657 (U. S. Ct. of App., 9th Cir., Oct. 30, 1954). 

Nationals by birth expatriated themselves by remaining outside the 
United States during World War II for the purpose of evading military 
service. Gonzales v. Landon, 215 Fed. (2d) 955 (U. S. Ct. of App., 9th 
Cir., Sept. 8, 1954) ; Vidales v. Brownell, 217 Fed. (2d) 136 (U.S. Ct. of 
App., 9th Cir., Nov. 10, 1954). 

Application of U. 8. citizen in Japan during World War II for recovery 
of previously renounced Japanese nationality was not voluntary and did 
not result in expatriation. Fukumoto v. Dulles, 216 Fed. (2d) 553 (U. S. 
Ct. of App., 9th Cir., Oct. 5, 1954). 

Involuntary military service in Italy did not result in expatriation. 
Taormina v. Taormina Corporation, 109 Alt. (2d) 400 (Ct. of Chancery of 
Delaware, New Castle, Nov. 24, 1954). 

Claim of nationality in deportation proceedings may be tested by habeas 
eorpus. Ez parte Gros, 123 F. Supp. 718 (U.S. Dist. Ct., N.D.Calif., $.D., 
June 16, 1954) ; see also U. S. ex rel. Leong v. O’Rourke, 125 F. Supp. 769 
(U. S. Dist. Ct., W.D.Mo., W.D., Sept. 7, 1954). 

Jurisdictional and procedural issues were involved in the following ac- 
tions for declaratory judgments to establish U. S. nationality: Fong Wone 
Jing v. Dulles, 217 Fed. (2d) 138 (U. S. Ct. of App., 9th Cir., Nov. 23, 
1954) ; Chow Sing v. Brownell, 217 Fed. (2d) 140 (U. S. Ct. of App., 9th 
Cir., Nov. 24, 1954) ; Brownell v. Lee Mon Hong, 217 Fed. (2d) 143 (U.S. 
Ct. of App., 9th Cir., Nov. 24, 1954) ; Shew v. Dulles, 217 Fed. (2d) 146 
(U.S. Ct. of App., 9th Cir., Nov. 24, 1954) ; Wong Fon Haw v. Dulles, 125 
F. Supp. 658 (U. S. Dist. Ct., S.D.N.Y., Nov. 19, 1954). 

Proceedings to cancel naturalization decrees: U. S. v. Bridges, 123 F. 
Supp. 705 (U. 8. Dist. Ct., N.D.Calif., S.D., Aug. 12, 1954) ; U. 8. v. Zucca, 
125 F. Supp. 551 (U.S. Dist. Ct., S.D.N.Y., Nov. 16, 1954) ; U. 8S. v. Hara- 
jovic, 125 F. Supp. 659 (U. S Dist. Ct., D. Mass., Nov. 19, 1954). 


JUDICIAL DECISIONS 


Treaties and inconsistent statutes in U. 8S. law 


Defendant could not escape liability to military service under the Amer- 
ican statutes of 1948 (62 Stat. 604) and 1951 (65 Stat. 75) by relying on 
the treaty of 1928 between Latvia and the United States (45 Stat. 2641) ; 
the court found clear ‘‘ Congressional purpose to abrogate any . . . treaty’’ 
inconsistent with the statute, and found it well settled that such legislation 
‘‘must be upheld by the courts even in contravention of expressed stipula- 
tions in an earlier treaty.’’ U.S. v. Gredzens, 125 F. Supp. 867 (D. Minn., 
Nov. 30, 1954). 


Termination of World War II—absence of Presidential declaration 


A South Dakota 1944 statute required the filing of a certificate of nomi- 
nation for office not less than 90 days before election, and provided that 


This act shall remain in force during such period as the existing World 
War II shall continue and until six months after a declaration of the 
termination thereof by the President of the United States... . 


Denying plaintiff’s mandamus, brought to compel acceptance of a certificate 
less than 90 days before election, the court referred to the public interest 
of absentee voters served by such a statute, and pointed out that though 
World War II may have terminated, no Presidential declaration thereof 
had been made. The court noted the Peace Treaties with Italy, Bulgaria, 
Hungary, Rumania and Japan, and the termination of the state of war 
with Germany ; but referred to the ‘‘cold war’’ and the failure to conclude 


a treaty of peace with a united Germany. Tennyson v. Sayler, 66 N.W. 
(2d) 393 (S.D., Oct. 22, 1954). 


War—determination of existence—Korea—insurance 


Death in combat in Korea was held to have resulted from war or an act 
incident thereto, for purposes of a double indemnity exclusion provision 
in a life insurance policy. Carius v. New York Life Insurance Company, 
124 F. Supp. 388 (U.S. Dist. Ct. S.D. Ill., N.D., Oct. 6, 1954). 


Nationalization of corporation—Rumania—receivership in New York 


For a case involving the appointment of a receiver under New York law 
(Civil Practice Act § 977b) for two foreign corporations allegedly nation- 
alized in Rumania, see Talmon vy. Societatea Romana Pentru Industria 
De B., 132 N. Y. Supp. (2d) 776 (N. Y. Sup. Ct., Westchester Co., June 23, 
1954). 


Transfer of funds to U.S.S.R.—decedents’ estates 


In a case involving the administration of an estate, the Supreme Court 
of Tennessee found that ‘‘there is no prohibition on the transfer of private 
funds from a citizen of the United States to a citizen of Russia,’’ citing a 
letter from the U. S. Department of Justice. Hamilton National Bank v. 
Touriansky, 271 S.W. (2d) 1 (Sept. 6, 1954). 
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Territorial waters—roadsteads—civil jurisdiction over foreign vessels— 
torts 
In MacKinnon v. Iberia Shipping Company, Ltd., [1954] 2 Lloyd’s Rep. 
372 (Oct. 26, 1954), the Court of Sessions of Scotland held that in order 
to sustain an action by a member of the crew of a British vessel registered 
in a Scottish port for injuries suffered on board the vessel in the course 
of employment while the vessel was lying at anchor in an open roadstead 
in the territorial waters of the Dominican Republic, it had to be shown 
that the claim was actionable by the Dominican law as well as by the law 
of Scotland, since the civil jurisdiction of the coastal state extends to for- 
eign vessels in its territorial waters. The court indicated that no distinc- 
tion can be drawn for this purpose between acts internal to the vessel and 
other acts; and that the same result would follow even if the vessel were 
merely passing through foreign territorial waters rather than lying at 
anchor, but not if it were lying at anchor in a roadstead more than three 
miles offshore. 


Reciprocity in enforcing judicial orders—treaties—powers of Canadian 
provinces 
In Re Scott, [1954] O.R. 676 (June 7, 1954), the Court of Appeal of the 
Province of Ontario, Canada, while holding ultra vires a provision in the 
Ontario Reciprocal Enforcement of Maintenance Orders Act, 1950, which 
dealt with the enforcement in Ontario of maintenance orders made by re- 
ciprocating states, rejected the contention that the statute was also ultra 
vires because it was an attempt by a Province to enter into an agreement 
in the nature of an international treaty. The court said in part, per 
Pickup, C.J.O.: 


I am unable to see any valid legal reason why the Province of On- 
tario cannot, in relation to a subject-matter within its legislative juris- 
diction, make a reciprocal arrangement with another Province or a 
foreign State in relation to such subject-matter. It is not, in my 
opinion, the exercise of any treaty-making authority vested in the 
Parliament of Canada. To hold otherwise would, I think, be to stul- 
tify the exercise within Ontario of the power which the Province un- 
doubtedly has to provide for maintenance of wives and children who 
are resident within the Province. One means of doing this is by re- 
ciprocal arrangement with other States, such as appears in the statute. 


Letters rogatory—Province of Ontario, Canada 


For a case of appointment of a commissioner in Ontario to take evidence 
under letters rogatory issued by a United States court, see Re Paramount 
Film Distributing Corp. v. Ram, [1954] O.W.N. 753 (Ontario, High Ct. of 
Justice, Sept. 16, 1954). 


Enemy property controls—effect of U. 8. law in the Philippines—juris- 
diction of Philippine courts 

In Brownell v. Bautista, Decision L.J., Vol. 10 (1954), p. 846 (Sept. 28, 

1954), the Philippine Supreme Court held, following its decision in 
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Brownell v. Sun Life Assurance Co. of Canada,' that the Philippine Prop- 
erty Act of 1946, enacted by the United States on July 3, 1946, was ap- 
plicable in the Philippines after independence, but that, in an action 
brought by the Philippine Alien Property Administrator for partition of 
property vested in part by the Administrator, the Philippine courts had the 
power to pass on the nationality of persons whose property interests had 
been vested and on the validity of the vesting order, since the Adminis- 
trator, by bringing an action which was not within Section 3 of the Act 
of 1946, submitted to the jurisdiction of the court. 


Morocco—criminal jurisdiction over U. 8. citizens—exchange regula- 
tions in French Zone—Treaty of Algeciras—civil jurisdiction im 
Tangier—International Court of Justice 


In the case of Bendayan, Bulletin des Arréts de la Cour de Cassation, 
Chambre Criminelle, 1954, p. 182 (March 4, 1954), the French Court of 
Cassation held that the French courts in Morocco have jurisdiction to try 
American citizens charged with violations of exchange regulations, since 
such violations are not violations of customs regulations for the punish- 
ment of which provision is made by Article 102 of the Treaty of Algeciras 
of 1906.2, In support of its decision, the court cited the judgment of the 
International Court of Justice in the Case Concerning Rights of Nationals 
of U.S.A. in Morocco.® 

Relying on the decision of the International Court of Justice, above men- 
tioned, the Court of First Instance of the Tangier International Jurisdic- 
tion held on March 9, 1954, that it had jurisdiction in civil actions by 
nationals of Morocco against American corporations. X v. Mackay Radio 
Corporation, 6 Revue Marocaine de Droit (1954) 228.* 


Jurisdiction over crimes—acts committed abroad—fraud and forgery 
—extradition 


A stateless person residing in France was held extraditable to Belgium 
on a charge of having participated, while remaining in France, in a 
fraudulent scheme which was attempted to be carried out by an accom- 
plice in Belgium with the aid of forged documents, since his acts, though 
committed in France, were part of an ensemble of related acts over which 
Belgian courts had jurisdiction. Case of Malinowski, Bulletin des Arréts 
de la Cour de Cassation, Chambre Criminelle, 1954, p. 165 (France, Ct. of 
Cassation, Crim. Ch., March 2, 1954). 


Foreign public or political law—enforcement—belligerent occupation 
—World War II 


In two recent cases the Netherlands courts held enforceable in The 
Netherlands, on somewhat differing grounds, claims of the Belgian Gov- 


1This JouRNAL, Vol. 49 (1955), p. 95. 234 (U. 8.) Stat. 2905. 

8 This JouRNAL, Vol. 47 (1953), p. 136. 

*It is understood that this decision was reversed on appeal, but the text of the 
decision of the appellate instance was not available to the editor as this issue went to 
press. 
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ernment for recovery, pursuant to Belgian legislation, of amounts paid to 
certain individuals by order of the German occupation authorities out of 
the Belgian Treasury during World War II. The payments purported to 
recompense the individuals concerned for damages suffered as a result of 
their collaboration with the German occupants during World War I. 
Prof. Dr. E.M.J.C.H. v. Belgian State, Nederlands Tijdschrift voor Inter- 
nationaal Recht, 1953-1954, p. 208 (Ct. of Appeal, The Hague, Aug. 2, 
1953) ; Belgian State v. Wannijn, ibid., p. 427 (Ct. of Appeal, Hertogen- 
bosch, June 29, 1954). 


Territorial sea—extension for customs enforcement purposes 


In the case of Simpson Sones, June 21, 1951, the Italian Court of Cassa- 
tion, Penal Section I, held that, although Italy regards the territorial sea 
as extending six marine miles from the coast, for specific purposes a dif- 
ferent width has been fixed, and for the purpose of customs enforcement 
the territorial sea extends twelve marine miles. Consequently, violations 
of customs regulations within this zone must be regarded as committed in 
Italian territory. Annali di Diritto Internazionale, Vol. TX (1951), p. 
203. On jurisdiction in ports see P. M. v. Fitzgerald, ibid., p. 170 (Ct. of 
Cassation, Penal Section I, Feb. 23, 1951). 


Former Italian territories—status of judicial organs 


Trieste: Italian courts repeatedly held, without deciding the question of 
sovereignty over Trieste after the coming into force of the Treaty of Peace 
of 1947, that the courts of Trieste had not ceased to be organs of the 
Italian state for various purposes, including that of appeals from their 
decisions to superior Italian courts. See, e.g., Case of Passolunghi and 
Salomoni, Giurisprudenza Completa della Corte Suprema di Cassazione, 
Sez. Pen., 1950, III, p. 75 (Ct. of Cassation, United Penal Sections, Sept. 
14, 1950) ; C.E.A.T. v. Hungaria, Foro Italiano, 1951, p. 281 (Ct. of Cas- 
sation, United Civil Sections, March 15, 1951); Soc. Immobiliare Roma- 
Trieste v. Stabilimento Tipografico Triestino, Rivista di Diritto Interna- 
ztonale, Vol. 36 (1953), p. 460 (Ct. of Cassation, United Sections, July 15, 
1952) ; Dertenois v. Soc. Adria, Foro Padano, 1951, p. 886 (Trib. of Milan, 
Feb. 19, 1951) ; and Lloyd Triestino v. Frau, Foro Padano, 1951, p. 884 
(Ct. of App. of Genoa, May 12, 1951). Cf., on the status of Trieste, 
Pralaz v. Pralaz Bonini, Annali di Diritto Internazionale, Vol. IX (1951), 
p. 184 (Ct. of App. of Trieste, May 19, 1951). 

Eritrea: Upholding in 1950 its jurisdiction to hear an appeal from an 
Eritrean court, the Italian Court of Cassation, United Penal Sections, held 
that the clauses of the Treaty of Peace relating to Italian possessions con- 
stituted a unilateral renunciation by Italy rather than a cession, and that 
the power of disposal conferred on the four principal Allied Powers and 
later on the General Assembly of the United Nations was that of an arbi- 
trator and not imperium ; consequently, these territories were res derelictae. 
During the transitory regime the ex-colonies remained under foreign 0¢- 
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cupation, and the powers of the occupants did not differ from those of 
belligerent occupants. Therefore, the pre-existing Italian order remained 
undisturbed. States must, the court added, be assumed to act in accord- 
ance with rules of international law, and acts of military authorities in 
occupation required by the exigencies of war must be assumed not to re- 
main in force when the reason for them no longer exists. Sarris v. Ahmed 
Ubed, Aug. 26, 1950, Annali di Diritto Internazionale, Vol. IX (1951), 
p. 149. 

Inbya: Relying on the decision in the case of Sarris v. Ahmed Ubed 
(supra), the Italian Court of Cassation, Civil Section III, held that it 
could hear an appeal from the Court of Appeal of Tripoli. Farrugia v. 
Nuova Compagnia Generale Autolinee, Feb. 17, 1951, Foro Padano, 1951, 
p. 705. 


Extradition—Italian Peace Treaty 


Article 45 of the Italian Peace Treaty of 1947, which provided for the 
surrender by Italy of nationals of Allied Powers ‘‘accused’’ of acts of 
treason or collaboration with the enemy, was held by the Italian Court of 
Cassation not to authorize the surrender of persons convicted of such 
crimes. Case of Court, Foro Italiano, 1952, II, p. 113 (Ct. of Cass., United 
Penal Sections, Feb. 16, 1952) ; and Case of De Serclaes, ibid., p. 129 (Ct. 
of Cass., Penal Sec. II, May 28, 1952). See also Case of Delacovias, Annali 
di Diritto Internazionale, Vol. IX (1951), p. 179 (Ct. of App. of Rome, 
April 23, 1951). 

In P. M. v. Minville, Giurisprudenza Completa della Corte Suprema di 
Cassazione, Sez. Pen., 1950, II, p. 78 (Italy, Ct. of Cassation, Pen. Sec., 
Nov. 29, 1950), the court pointed out that in the case of Bertt, March 15, 
1948, the United Sections of the court held that Article 10 of the Italian 
Constitution forbidding extradition for political offenses applied only to 
future treaties and did not render inoperative inconsistent treaties previ- 
ously made. 


Military government in Germany—personality and property of Ger- 
man concern 


I. G. Farbenindustrie, a German concern, was held not deprived of its 
juridical personality and capacity to be a party to a suit by Allied legis- 
lation in Germany; nor was its property in Italy expropriated by such 
legislation. Compagnia Farmaceutica Co-fa S.p.a. v. Farbwerke Hoechst, 
Rivista di Diritto Internazionale, Vol. 36 (1953), p. 248 (Italy, Ct. of App. 
of Milan, July 4, 1952). 


Nationality—effect of revocation of German racial laws 


In Fabbrica Nazionale Cilindri v. Bruckmann, March 2, 1951, the Italian 
Court of Cassation, Civil Section III, took the view that a German Jew 
residing in Italy who had been deprived of German nationality by Nazi 
racial laws automatically reacquired such nationality by the repeal of the 
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racial laws in 1945, and must be regarded as a German national rather 
than as a stateless person for the purpose of applying the reciprocity re- 
quirement in the matter of the privilege of bringing suit in Italian courts. 
Annali di Diritto Internazionale, Vol. IX (1951), p. 170. 


Austria—prewar treaties 


In giving effect to an Austrian judgment, the Court of Appeal of Turin, 
Italy, held that since the reconstitution of Austria all of its treaties with 
Italy came back into force, including the 1922 Convention on Execution 
of Judgments. Z. v. B., June 14, 1950, Foro Italiano, 1951, I, p. 486. 


Copyright conventions—Czechoslovakia 


In Cederna v. Cya, May 29, 1951, the Tribunal of Florence, Italy, held 
that Czechoslovakia was a party to the Berne Copyright Convention, having 
adhered again with retroactive effect after World War II. Prior to that, 
the court said, the Protectorate of Bohemia and Moravia assumed the role 
of successor to Czechoslovakia and, as such, remained a party to the con- 
vention. Amnnali di Diritto Internazionale, Vol. [IX (1951), p. 192. 


Sovereign immunity—Order of Malta 


In Cartolari v. Sovereign Order of Malta, Annali di Diritto Interna- 
ztonale, Vol. [IX (1951), p. 153, the Italian Tribunal of Rome on June 1, 
1951, held the Order of Malta to be a subject of international law, and, 


as a member of the international community, entitled to immunity from 
jurisdiction of the Italian courts in what was held to be performance of 
a sovereign rather than private function. 


BOOK REVIEWS AND NOTES 


Nore BY THE EpiTor-IN-CHlEF: The JouRNAL deeply regrets that in a 
review of Judge Milovan Zoriéié’s book, Teritorijalno More, at page 678 
of Volume 48, inaccurate factual statements were made and personal re- 
flections were cast on Judge Zoritié from which the JouRNAL dissociates 
itself W. Bisuop, Jr. 


International Law in Twilight. By Thomas Baty. Tokyo: Maruzen Com- 
pany, Ltd., 1954. pp. 327. ¥1200. 


Dr. Baty started his legal career as a civil lawyer specializing in mari- 
time law and ended as an international lawyer. He is the author of some 
eighteen books on legal matters. The present book is the last one written 
after a lapse of twenty years since his penultimate one. His death came 
just after he had completed the correction of the first proof. 

The book under review contains a number of fine and keen observations 
not only on legal questions but also on history, politics, and especially on 
problems relative to Japan and the Far East. It is a condensation of his 
long years of experience as legal adviser to the Japanese Foreign Office. 

Dr. Baty’s doctrine on international law has already been set forth in 
his earlier works and particularly in The Canons of International Law, 
published in London in 1930. In the present book it is further developed 
in relation to subjects such as maritime law, neutrality, occupation and 
war, and so on. A comparison of legal principle between private and 
public law furnishes useful assistance in research in international law. 
The main interest of the book lies, however, in the analysis of the inter- 
national community in relation to law. The author explores a particular 
domain of human activity upon which international law gives its norm. 
It is a subject-matter which has not been much explored by jurists. One 
of the happy exceptions is the recent work by Professor de Visscher en- 
titled: Théories et Réalités en Droit International Public. 

In Chapter 2 Dr. Baty qualifies the present state of international law 
as follows: 


.. . there is no spirit in it. The heart has gone out of it. It re- 
sembles a building eaten up by dry-rot . . . wondering which beam 
and what plank will be the next to go. (p. 9.) 


It is quite natural for him to say so. ‘‘International law, which rests on 
the world’s common convictions, must inevitably sustain profound eclipse 
when the world ceases to have any.’’ (p. 13.) The author attributes this 
condition of law to the decay of dynasties (Chap. 3) and the development 
of state power (Chap. 4). In these two chapters he explains at length 
how the decay of dynasties and the growth of the modern state brought 
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about the changes in international law. The reviewer has no space to 
enter into this question in detail, but recognizes the correctness of his 
criteria as a lawyer for assessing the actual conditions of the world and 
its law. 

The author comes again, in the final chapter entitled ‘‘A Lurid Dawn,’’ 
to the same question from a different angle. Here he makes full use of 
his historical erudition to present us an instructive comparison of world 
conditions at the present time with those of 16th and 17th-century Europe 
and those after the French Revolution. In the nineteenth century, ‘‘such 
a remarkable era of peace and progress,’’ says the author, ‘‘each nation 
was content to manage its own affairs without interference. Now we find 
the contrary principle asserting itself again: that the profession of a par- 
ticular political philosophy deprives its adherents of all natural rights, and 
deprives independent states of all rights to shelter or protect them.”’ 
(p. 273.) It is an antithesis between Communism and parliamentary gov- 
ernment, ‘‘a veiled conflict of individuality, freedom, spirit with mass 
standardization and materialism’’ (p. 276), a conflict between ‘‘ Forceful 
Dictation’’ and ‘‘Freedom.’’ ‘‘There is no middle of the road’’ (p. 282). 
An illuminating explanation is given about proletariat ascendency in re- 
lation to the progress of civilization (p. 284 et seq.). Instructive also is 
the view he gives on the ‘‘astonishing spread of communism in the Far 
East’’ (pp. 291-296). 

‘*The erisis in the fortunes of the world cannot,’’ says the author, ‘‘be 
resolved by any material means; by any spider’s planning or beaver’s 
damming. It demands an altogether new outlook .. .’’ (pp. 299-300). 
He is quite right; the crisis has to be solved somehow. The point is to 
know how. And the author finds the way in ‘‘the dethronement of the 
masculine”’: 

Masculine violence has brought about its inevitable catastrophe. 
Many men display in the highest degree the feminine excellences, and 
in the establishment of peace and harmony and the quelling of arro- 
gance the according of the world-wide acclaim to the Feminine as 
supereminent is the only possible path. (p. 300.) 


It reminds one of the appeal Bergson made in his last book, Deux Sources 
de la Morale et de la Religion, for a return to simplicity, to the medieval 
simplicity of life. Here appears an elegant silhouette of an English 


gentleman in the person of the late Dr. Baty. 
N. Ito 


The Legal Community of Mankind. A Critical Analysis of the Modern 
Concept of World Organization. By Walter Schiffer. New York: Co- 
lumbia University Press, 1954. pp. x, 368. Index. $5.50. 


The book, finished by the author before his death in 1949, but published 
only now, constitutes the completion and sum of his life’s work, dedicated 
to the critical analysis of the modern concept of world organization. He 
had started this investigation with his first book, written in German (1937), 
analyzing the doctrine of the primacy of international law as developed 
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by the recent science of international law. The book under review is a 
theoretical investigation of the conflicting concepts underlying the League 
of Nations and the United Nations. The investigation is centered on the 
League, because the United Nations is only a somewhat different attempt 
on the same lines. Although the League had no predecessor in positive 
law, its formation and the belief in its workability can only be explained 
by the modern concept of world organization, which again is only under- 
standable on the basis of an investigation, starting with the Res publica 
Christiana of the European Middle Ages. The underlying modern idea 
of world organization is, briefly stated, the belief that universal law and 
order can be preserved through an association of independent states, with- 
out fundamentally altering the political structure of the world. The basic 
elements of this modern concept are the idea of natural law, the doctrine 
of the harmony of reasonable interests of men, the idea of progress, and 
the belief in the power of world public opinion. 

The first part of the volume studies medieval unity, which appears to 
the author based rather on the Church than the Empire. There was an 
ecclesiastical centralism, with an organization and a ruler, the Pope, with 
canonical and natural law, but political diversity. The two spheres, spirit- 
ual and temporary, foreshadow the international and municipal spheres, 
coming into being after the disruption of Catholic unity and the creation 
of sovereign territorial states. There was, in natural law, a ‘‘higher law’’ 
based on reason and justice; there was the idea of a legal community of 
mankind as expressed after the Reformation in a classic statement by 
Suarez; there was also after the Reformation the powerful influence of 
Roman law. 

In the Protestant Grotius we see a survival of natural law, although very 
different from the Catholic natural law, and a survival of the theory of a 
legal community of mankind, a survival also of the Catholic bellum justum 
doctrine and the dichotomy of international law in natural and ‘‘volitional’’ 
law; hence, on the higher level, we have in Grotius the idea of war as law 
enforcement, as a legal sanction, a stand against neutrality ; but in Grotius, 
who foresaw no development of humanity toward these ideal conditions, 
his natural law is only a theory which he did not consider as a workable 
scheme; hence, on the ‘‘volitional’’ level every state has the same rights 
in war; he also takes a definitive stand against a world state. 

Pufendorf, although dropping positive international law and consider- 
ing it merely to be natural law, nevertheless opens the way to positivism. 
There is an individualistic tendency in him; the international community 
becomes a global community of free and equal states co-existing in a state 
of nature; individuals are excluded. War becomes self-help, but the idea 
of attempts at peaceful procedures, particularly arbitration, is introduced. 
From Pufendorf stems, we would add, in the last analysis, the dualistic 
doctrine. 

In Wolff, who again adds positive international law and creates the 
cvitas maxima as a scientific fiction, but stands against a real world state, 
the permissibility of war no longer depends on the justice of the cause, 
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but on compliance with certain procedural rules, a theory taken over by 
the League of Nations—what this reviewer has called the metamorphosis of 
the concept of bellum justum into that of the bellum legale. The balance 
of power plays a decisive réle. The positivist doctrine, as it stood before 
World War I, coupled with the ‘‘progressive’’ theory, is analyzed by the 
author in Oppenheim’s International Law, first edition, 1912. 

The second part traces the basic elements of the modern concept of world 
organization, which developed outside the science of international law: the 
liberal-democratie doctrine of reasonable standards of government, the 
theory of the harmony of men’s interest in peace, the natural harmony of 
reasonable economic interests (Locke, John S. Mill, Kant) and the nation- 
ality principle. To that has to be added the belief in ‘‘progress’’ (Comte’s 
ordre et progrés), the idea that material progress leads to world unity, and 
the belief in ‘‘world public opinion’’; hence emphasis on education, free- 
dom of press, no secret diplomacy. The combination of these ideas with 
international law is again exemplified in Oppenheim. A wonderful opti- 
mism ruled: progress will do the thing, the international community will 
become more legal and less political; hence no world state is either neces- 
sary or desirable. 

The third part analyzes the basie and inherent contradictions on which 
the League of Nations was built; they can be briefly stated thus: the ac- 
knowledgment that a League of Nations is necessary supports the pes- 
simistic view that ideal conditions have not yet been reached; and yet these 
ideal conditions would have had to exist, if the League, by voluntary co- 
operation of sovereign states, could have been able to achieve its tasks. 
But when the League came into existence, there was at least still a possi- 
bility to reason on ‘‘progressive’’ lines. But when the United Nations 
came into existence, events had negated all the hopes of the ‘‘ progressives.’’ 

While the author is neither optimistic nor pessimistic as to the future 
of mankind, he considers this analysis necessary and indispensable for 
clarifying current thinking on international organization. His analysis 
leads him to a rejection of the concept on which the United Nations is 
based. But he offers no proposals as to whether or how a world state 
shall be established. His theoretical investigation leads him only to the 
statement that it is senseless to speak of ‘‘the’’ world state, but only of a 
concrete type of world state. Another result of this theoretical investiga- 
tion is that a world state cannot be established by international agreement, 
but only by political action, by the use of political power. A world state 
is not possible ‘‘by treaty,’’ but only by a change of fundamental condi- 


tions; it is not possible to have everything for nothing. 
JoseFr L. Kunz 


The Present Law of War and Neutrality. By Erik Castrén. Helsinki: 
Annales Academiae Scientiarum Fennicae, 1954. pp. 632. Index. 
Finnish Mark 1800. 


Renewed interest in the laws of war has led not only to a growing liter- 
ature on basic problems of the laws of war, their development and revision, 
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but also to attempts to give a systematic exposition of the laws of war ac- 
tually in force. Such attempts can be found in the most recent edition 
of the second volume of Oppenheim-Lauterpacht’s International Law and 
in the work of Julius Stone, Legal Controls of International Conflict. 
To these attempts, the book under review also belongs. In the Preface 
the author takes a strong stand against what this reviewer has called the 
‘“‘chaotic status’’ of the laws of war and regrets that they have not been 
able to keep pace with the times: there are hardly any rules on aerial war- 
fare; the law of economic and submarine warfare, the problem of booty, 
requisitions, guerrilla warfare, belligerent occupation, war crimes and of 
many other topics is uncertain. 

The author wants, as the title indicates, to present a systematic view of 
the present law of war and neutrality; old controversies and obsolescent 
provisions superseded by more recent practice are only briefly referred to 
and only insofar as it is necessary to understand the modern law. The 
book is divided into three chapters: a small introduction (pp. 3-29), the 
Law of War (pp. 30-420), and the Law of Neutrality (pp. 421-601). The 
latter two chapters are each divided into four sections: general rules, war- 
fare on land, on the seas, and in the air. Each paragraph is preceded by 
a bibliography, restricted to the more recent literature; but the latter is 
given fairly completely. 

As to the basic attitudes and many details, the author’s approach and 
reasoning are close to this reviewer’s writings and his treatise of 1935 on 
this subject. 

A brief consideration of the developments concerning the right to resort 
to war leads to the correct conclusion that war, however called, has not 
yet been successfully abolished; the author points to the weakness of the 
Kellogg Pact which also contains no sanctions provisions, to the failure of 
collective security, to the lack of a definition of aggression, to the paralysis 
of the United Nations Security Council; he points out that a successful 
abolition of war necessarily presupposes a procedure for the enforcement of 
claims against states not fulfilling their obligations, but abstaining from 
aggression, as well as a working procedure for peaceful change. All 
that as well as the enormously changed techniques of warfare which 
make rules, even where they exist, either outdated or disregarded by the 
belligerents, leads to the conclusion that the laws of war and their devel- 
opment and revision are and will remain a subject of great importance. 

Equally, although recognizing that the law of neutrality since 1920 has 
entered a new phase of development and that limitations on the right to 
remain neutral have been established by treaty, the author points to the 
vigor which neutrality has nevertheless retained in the practice of states. 
This vigor is shown by the permanent neutrality of Switzerland and the 
neutrality of other states, by the conclusion of neutrality treaties and by 
the continuing importance of neutrality even under the U. N. Charter. 
We may add that even in the Korean action, as well as in the Indochina 
war, states Members of the United Nations were officially designated as 
“heutrals,’’ and that the new Geneva Conventions of 1949 are wholly per- 
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vaded with the concept of neutrality and neutral Powers. Like this re- 
viewer, the author holds that the new ‘‘non-belligerency’’ introduced by 
Italy is a wholly political, not a legal, concept. He reaffirms, like this 
reviewer, the rule of positive international law that the laws of war are 
binding on all belligerents, even in an unlawful war. 

As far as basic considerations are concerned, the author maintains that 
violation of the laws of war as such does not create new rules; neither can 
the invocation of changed circumstances be an excuse for such violation. 
On the other hand, constant contrary practice can lead through desuetude 
to the disappearance or change even of treaty-created rules and to the 
formulation of new customary rules. Sometimes we can see merely a 
tendency toward the formation of new rules, even if, perhaps, these new 
rules are not yet definitively established; that is the author’s stand con- 
cerning the deviation of merchant vessels into port for the purpose of visit 
and search (p. 351). Although recognizing that modern developments 
have shaken the basic distinction between combatants and the civilian 
population, the author stands for the continued protection of civilians and 
of objects which cannot be used for war purposes, ‘‘as the most remark- 
able achievement of the modern law of war.’’ He holds, therefore, that 
bombardment for the purpose of terrorizing the civilian population, ‘‘al- 
though carried out extensively during the Second World War,’’ is without 
doubt contrary to international law (p. 200). German V-2 rockets were 
illegal (p. 204), as were German magnetic mines (p. 267). He stands, 
even after Nuremberg, for the continued unlawfulness of unrestricted sub- 
marine warfare and for the continued validity of the London Protocol 
(p. 289). The establishment of war zones on the high seas is condemned, 
de lege lata and de lege ferenda, as an infringement of the rights of neu- 
trals, as a violation of the principle of the freedom of the seas and as a 
means of a starvation blockade against the civilian population (p. 318). 
He holds the censoring of letters, except for the removal of contraband, to 
be contrary to the relevant Hague Convention (p. 343). He advises that 
arming of merchantmen even for purposes for self-defense ought not to 
be allowed (p. 251). He takes a strong stand against indiscriminate aerial 
bombing (p. 405) and holds that ruthless aerial bombardment, as executed 
during the Second World War, was illegal. He is very doubtful about 
the legality of atomic bombs, if used against cities (p. 206), although he 
holds that their use against soldiers and military targets is perfectly legal 
On all these points, we find in recent literature very divergent and much 
‘‘tougher’’ views, just as the author regrets the non-entry into force of 
the Hague Air Warfare Rules of 1923, whereas one other modern writer 
ealls these same rules nothing but ‘‘legal fantasy.”’ 

On the other hand, the author holds that use of flame-throwers, in- 
cendiary bombs and bullets is ‘‘now generally accepted’’ (p. 190), just 
as is bombing of military targets in the hinterland of the enemy. Nor is 
the internment of civilians, since the first World War, contrary to interna- 
tional law, although it is judged from a meta-legal point of view to be 


‘‘wholly retrograde.’’ 
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It is not possible, within the framework of a book review, to point out 
or to criticize all the hundreds of problems dealt with in this book. The 
author has, with regard to every problem, carefully studied the practice 
of states in the two world wars and other recent wars, has worked in the 
Nuremberg and other war crimes trials and made full use of the new 
Geneva Conventions of 1949, also with regard to the law of belligerent 
occupation. The book is further characterized by its purely scientific, neu- 
tral, and impartial approach; it is not written to defend the practice of 
any particular state; even the Finnish attitude and practice are studied 
from an objective point of view. The need for a new system of laws of 
war in these times and the qualities of the work under review make it a 
book of the highest importance. 

JoseF L. Kunz 


A Half Century of International Problems. A Lawyer’s Views. By 
Frederic R. Coudert. Edited by Allan Nevins. With an Introduction 
by Philip C. Jessup. New York: Columbia University Press, 1954. pp. 
xix, 352. $4.00. 


In introducing the ‘‘occasional papers of the senior partner’’ of ‘‘the 
well-known New York law tirm which can now celebrate a century of legal 
work,’’ ‘‘Professor Jessup, the present President of the American Society 
of International Law, cogently and accurately describes this volume of 
one of his predecessors in that office by stating that ‘‘ When his literary and 
philosophical interests are broad and he possesses a charming wit, and 


when his practice and sense of public duty call him to deal with great 
issues of his time,’’ the writings of a successful practicing lawyer make 
good reading. 

Mr. Coudert began his experience with international law when he ac- 
companied his father, one of the leading counsel for the United States, to 
the Bering Sea Arbitration at Paris in 1893. His ‘‘Reminiscences of 
James C. Carter,’’ another of the leading counsel, give a vivid description 
of the argument brilliantly but unsuccessfully made on behalf of the 
United States to uphold its claim to jurisdiction over the fur seals beyond 
the three-mile limit. 

Service as a volunteer officer in the Spanish-American War preceded 
Mr. Coudert’s engagement as senior counsel in the Insular Cases before 
the Supreme Court of the United States. These cases involved the consti- 
tutional status of the Spanish islands and their inhabitants ceded to the 
United States by the Peace Treaty of 1898. Mr. Coudert’s arguments 
were instrumental in formulating American jurisprudence on these ques- 
tions. 

As legal adviser to the British Embassy in the United States during 
World War I, Mr. Coudert became professionally interested in the neu- 
trality laws of the United States. When the relations with the Allies 
became strained during that period, he, with the approval of the Secretary 
of State, visited London and Paris to confer with leaders of the British 
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and French governments on the delicate issues involved. He undertook 
“*to be a buffer between the State Department and the Allied Governments 
and to absorb as much of the shock as possible.’’ The results of his dis- 
cussions were reported in a long letter to State Department Counselor 
Frank Polk, dated September 28, 1915, which is herein published for the 
first time. 

Mr. Coudert became an ardent advocate of the League of Nations, and 
when, after World War I, Congress passed legislation making it practically 
impossible for any future belligerent to rely upon importations from the 
United States for its sinews of war, Mr. Coudert became an outspoken 
critic of the whole concept of neutrality and urged reliance upon collective 
security to avoid war. ‘‘I know that many may differ from my thesis 
and contend that we are entering into the domain of international polities 
rather than that of international law,’’ he stated before the American 
Society of International Law in April, 1942: 

To this I can only answer that the two are completely inseparable; 
to devise beautiful codes in a vacuum is a pleasant intellectual recrea- 
tion, but it is not worth the time of the active, practical men who 
compose this Society and the American Bar Association. 

International law and international relations, as our charter indi- 
eates, cannot be segregated in water-tight compartments. If the 
lawyers are to take the lead to which the traditions of their profession 
and their past influence entitle them, they must take a positive stand 
upon the problem of how to sanction international law. _ 


The scope and content of the many interesting cases and situations 


dealt with in these selected papers are indicated by their group classifica- 
tion: The law in an era of change, including, among other subjects, the 
regulation of corporations, riparian rights, and the Eighteenth Amend- 
ment; problems of an American empire; judicial reform, true and false; 
arbitration, international law and world peace, including heretofore un- 
published correspondence with Admiral A. T. Mahan and John Bassett 
Moore; dangers and duties of neutral America; the League of Nations; 
totalitarian war and world order. Each group is introduced with an 
historical setting by the Editor. They are all significant of the history of 
the times to which Mr. Coudert bears witness as a keen and alert partici- 
pant, as well as active practitioner and devoted advocate. 


Georce A. FINcH 


Comunicazioni e Studi. Vol. V. Istituto di Diritto Internazionale e 
Straniero della Universita di Milano. Milan: A. Giuffré, 1954. pp. 
viii, 674. 

The Institute of International and Foreign Law of the University of 
Milan presents the fifth volume of its yearly publication. This volume, 
under the brilliant editorship of Professor Roberto Ago, is, as usual, beau- 
tifully printed and bound and highly valuable in its contents. 

Large studies are devoted to the judgments of the International Court 
of Justice in 1952-53 (A. Migliazza, pp. 355-385), problems of interna- 


1 Proceedings of 36th Annual Meeting, April 25, 1942, p. 42. 
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tional law in Italian court decisions, 1952 (Capotorti, pp. 387-435), Italian 
jurisprudence in conflict of laws (Ziccardi, pp. 437-466), and recent 
tendencies in the Italian science of international law (G. Barile, pp. 467- 
496), and of conflict of laws (A. Malintoppi, pp. 497-566). The large 
department of book reviews (pp. 567-669) gives excellent reviews on new 
publications and on all the most important reviews in the fields of public 
and private international law. 

There is also an article on international procedural law (A. Migliazza, 
pp. 231-268) and four studies on international law: G. Biscottini writes 
on international administration (pp. 109-140), G. Barile on the liberty of 
appreciation of international customary law by the international judge 
(pp. 141-229), Bentivoglio on the interpretation of the international judg- 
ment (pp. 269-282), and F. C. Gentile an ample investigation into the 
jurisdiction of the United Nations Security Council and General Assembly 
in the field of maintaining and re-establishing international peace and se- 
curity (pp. 283-354). The volume opens with a long and learned inves- 
tigation (pp. 1-107) in English on ‘‘British Nationality Law and the 
History of Naturalization,’’ by Clive Parry. 

JoseFr L. Kunz 


Recueil des Arbitrages Internationaux. Vol. Ill. By Albert de La 
Pradelle,* Jacques Politis and André Salomon. Paris: Editions Inter- 
nationales, 1954. pp. 859. 


This momentous work is not only a highly commendable reference book 


to all those who are versed in international law and relations, it is also an 
act of faith for its principal editor, the great Old Man among the Euro- 
pean internationalists, Professor Albert de La Pradelle. His foreword is 
dedicated mainly to the memory of his lamented friend and collaborator, 
Nicolas Politis, with whom he conceived the first volume of the Recueil 
in 1905, and the second in 1922. Differing from other digests of inter- 
national arbitrations, which contained only the texts of judgments, their 
Recueil undertook to analyze and comment upon them, in order to for- 
mulate the general principles of the then nascent international law. It 
must be remembered that the first volume of the Recueil appeared when 
the Permanent Court of Arbitration was created, and the second when the 
Permanent Court of International Justice assembled at The Hague. And it 
can be ventured that the editors of the Recueil not only provided the first 
Court with documentation, but also helped to bring it into existence. Was 
not the law of nations quite a new branch of instruction, in subordinate re- 
lation to civil law, at the time when La Pradelle and Politis met at the 
French Law School? In their conception, writes La Pradelle, the law 
was to become ‘‘a discipline of life: life of peoples, life of nations, life 
of humanity; the all dominated by the finality of Man.’’ 

In his last will Nicolas Politis asked his son Jacques to continue the 
publication of the Recueil. And Mr. André Salomon became the third 
member of the editorial staff. However, a fourth volume of the Recueil 
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is already in preparation, this time with the active participation of M. 
Paul de La Pradelle, who, like his father, is a professor of international 
law. And thus the task that had been undertaken a half-century ago 
is assured continuity. 

The first volume of the Recueil ended with the judgments and treaties 
prior to 1855, the second with the year 1872. The present volume covers 
a period of four years and ends with the Gotesworth & Powell Affair be- 
tween Great Britain and Colombia. Suffice it to say that even this case 
of relatively minor importance in the annals of arbitration is related and 
commented on through 42 pages. This is due to the method of presenting 
each case from a triple viewpoint: (1) of the evolution in arbitral proce- 
dure; (2) of its action upon the formation of law; (3) of the influence 
exerted by the arbitration on the peaceful settlement of conflicts between 
nations. The introduction to Vol. III tells us in an impressive recital 
the story of this evolution, and the chronological index records facts and 
events from the year 1313 to 1949. 

The authors of the Recueil have always been staunch supporters of the 
peaceful settlement of international disputes and believers in the advent 
of an era of law and justice among nations. But they also maintain that 
arbitration and mediation need guarantees and sanctions if their decisions 
are to be respected. If the final act of justice is peace, the ultimate 
argument to earry it into effect is still the punishment of the offender 
against the law. 

KAAREL R. Pusta, Sr. 


Internationale Luftfahrtabkommen. By Alex Meyer. Koln-Berlin: Car! 
Heymanns Verlag, 1953. pp. xii, 416. Index. DM. 34.50. 


The expected restoration of German sovereignty, with the concomitant 
removal of restrictions on German aviation activities, has revived in recent 
years the interest of Germans in air law. A periodical devoted to the 
subject, Zeitschrift fiir Luftrecht, began to appear in 1952 under the 
editorship of Dr. Alex Meyer, a well-known air law specialist. Since 
Germany took no part in the preparation of the Chicago Convention of 
1944 or other postwar multilateral aviation treaties, and has not as yet 
become a party to any of them, the texts of many of these instruments 
were not readily available in Germany, especially in German translations, 
until the appearance of Dr. Meyer’s hand compilation. It also con- 
tains the prewar conventions on private air law, the LATA ‘‘general con- 
ditions of carriage’’ of 1939, the International Sanitary Regulations of 
1951, the provisions concerning aviation in the 1952 agreements between 
West Germany and the Western Allied Powers (which have shared the 
fate of the EDC Treaty), and related documents. The German transla- 
tions of the texts are accompanied by valuable historical and doctrinal 
notes which—with respect to such matters as the proposed revision of the 
Warsaw Convention and the law of outer space—are prospective as wel 
as retrospective in character. Perhaps the value of the publication woul 
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have been even greater had the editor inserted translations of some typical 
bilateral air transport agreements, many provisions of which have become 
standardized ; but even in their absence, this handbook, printed in small 
type and small format, will be of help to lawyers, officials, students, and 
aviation specialists in all German-speaking countries. 


OLIVER J. LIssIrzyN 


In the Cause of Peace: Seven Years with the United Nations. By Trygve 
Lie. New York: Maemillan Co., 1954. pp. xvi, 474. Index. $6.00. 


The first Secretary General of the United Nations, Trygve Lie, has com- 
pleted a volume of recollections dealing with questions which concerned 
him during seven years. The fact that he was able to use official docu- 
ments and memoranda, notes and letters, makes this volume of recollec- 
tions very useful and important. Students of international relations and 
the general reader, whom Mr. Lie calls the ordinary man and woman in 
all countries, will welcome this work which makes its appearance at an 
opportune time. 

Lack of space and time reduced the contents beyond a point the former 
Secretary General desired. Such political questions as Kashmir, Indonesia, 
and the Italian colonies are not discussed; activities of both the Eec nomic 
and Social Council and the Trusteeship Council are covered in less than 
desirable detail, he frankly admits. Consideration of many administra- 
tive problems was omitted. Mr. Lie does express a hope that there may 


be ‘‘an opportunity to deal with them all later, in one way or another.’”’ A 
second volume, or perhaps a series of volumes, would be useful—especially 
if the approach and manner of handling content is similar to that employed 


in this first work. 

What, then, did Mr. Lie recall and what did he include in the fourteen 
chapters of In the Cause of Peace? First, in several chapters, he has re- 
lated the story of how he became Secretary General of the United Nations, 
his réle in the formative years of the Organization, and how he worked 
to establish the Organization in permanent headquarters. Secondly, he 
has recounted the background of the extension of his term beyond the 
first five-year period and the circumstances of his resignation in 1952. 

The former Secretary General laid great emphasis upon the constitu- 
tional powers of the office; these he endeavored to uphold and strengthen, 
feeling certain that the United Nations would need them in the critical 
times facing the Organization. In his opinion the Organization should 
be represented by a Secretary General respected by all the Member gov- 
érnments. Only then could the Secretary General wield ‘‘ constitutional 
powers with the greatest degree of influence and prestige.’’ 

Not the least interesting is Mr. Lie’s account of his Peace Mission in 
1950. In the course of the mission the then Secretary General visited 
Washington, London, Paris, Prague and Moscow in an effort to find a solu- 
tion of the problem of Chinese representation, and to restore the United 
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Nations as a meeting place for discussion of issues. At this time Mr. Lie 
noted that the Western Powers and Moscow had not had ‘‘any significant 
diplomatic contact’’ with each other. All the resources of leadership and 
planning were being devoted to short-range projects and alliances, whereas 
the long-range objective—the ultimate peaceful settlement of the cold war 
—was being slighted. He concluded that what was needed, what the world 
needed, was a twenty-year program to win peace through the United Na- 
tions. Actual details of such a long-range program were spelled out in a 
memorandum which Mr. Lie has included and the reception to the ideas 
therein set forth in some detail. The advent of the Korean War, however, 
made it quite impossible to achieve the original and main objective. Writ- 
ing as he did in 1954 and in a detached part of the world, he concluded 
that ‘‘steps toward a lasting peace will have to follow the broad outline 
set forth on June 6, 1950, whenever and wherever they can be taken.’’ 

Mr. Lie was in retirement when the Korean Truce was signed on July 
27, 1953. He chose that occasion to issue a statement commending the 
sixteen Member nations for their part in the Korean affair, which he has 
described as a ‘‘successful stand.’’ In the course of that venture collec- 
tive security was enforced, the first time in the whole of human history it 
had been possible to do so. Some persons will take exception to this 
statement. 

In the final chapter, Peace—-with Freedom, Mr. Lie makes a case for the 
United Nations with these words: ‘‘ Every forward step toward increased 
clarity regarding the United Nations Charter and its practical day-to-day 


application will serve interests of peace.’’ It is a philosophy of peace 
with freedom. 


Mary E. BrapsHAw 


Organizing for Peace: International Organization in World Affairs. By 
Daniel S. Cheever and H. Field Haviland, Jr. Boston: Houghton Mif- 
flin Co., 1954. pp. x, 918. Index. $7.00. 


This combination textbook and essay, smoothly written, aims to present 
a continuum of the League of Nations and United Nations systems together 
with the parallel multilateral developments of the present era. The book 
is adequately comprehensive and wide-ranging in restrained interpretation 
to serve well in the courses on international relations which are so popular. 
The structure, authority, and work of the League of Nations and the United 
Nations, their organs and ancillary organizations, are set forth in nearly 
700 pages, regional and other systems in 100 pages, with the objective of 
showing them as ‘‘channels through which governmental and nongovern- 
mental interests operate’ in the political, economic, and social fields. 
From the proper books and a restricted selection of documents (recorded 
with each chapter) the authors have derived good sketches of multilateral 
relations in their present setting. The book addresses itself both to the 


student and to the citizen. 
Denys P. MyYErs 
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Empire by Mandate: A History of the Relations of Great Britain with the 
Permanent Mandates Commission of the League of Nations. By Camp- 
bell L. Upthegrove. New York: Bookman Associates, 1954. pp. 240. 
Index. $3.50. 


In some one hundred and sixty pages of text—the remainder of the book 
consists of notes, a bibliography, and an index—the author first presents 
a sketch of the emergence of the Mandate system and of the establishment 
of the Permanent Mandates Commission. This is followed by a discussion 
of the general problems affecting the mandated territories of Great Britain 
with which the Permanent Mandates Commission had to deal: the national 
status of the inhabitants of mandated territories; the loans to, and the 
private investments in, these territories; the purchase of supplies by man- 
date administrations; the treatment in League of Nations countries of per- 
sons and goods coming from mandated territories; the application of in- 
ternational conventions to, the military recruiting in, and the liquor traffic 
with, these territories; the modification of mandate boundaries; the peti- 
tions from the mandated territories and the form of the Commission’s 
questionnaire. Finally, in about one half of the text, the problems ger- 
mane to the several British mandated territories (Nauru, British Togo- 
land, British Cameroons, Tanganyika, Iraq, and Palestine), and their 
treatment by the Permanent Mandates Commission are covered. 

The manuscript of the book was completed in 1941. Astonishingly, 
when published thirteen years later, not the slightest change of, or addi- 
tions to, the manuscript were made. Not even a new preface was written 
to explain this or the delay in publication. Assuming that the substance 
of the manuscript needed no revision, surely the bibliography, which covers 
sixteen pages of the book, should have been brought up to date. The text, 
too, would have benefited by a revision. It contains some sentences that 
convey no meaning, needless repetitions, contradictions, and inaccuracies. 
Thus, Lord Hankey who succeeded Lord Haily on the Permanent Mandates 
Commission in May, 1939, was not the last representative of British na- 
tionality on the Commission, as seems to appear from the text (p. 29); 
he in turn was again replaced by Lord Haily in December, 1939. Also, 
to give another example, the statement in the preface that Article 22 of 
the Covenant of the League of Nations ‘‘envisaged an eventual termina- 
tion of the mandates and the recognition of their independent status,’’ is, 
to say the least, an overstatement. For the ‘‘B’’ and ‘‘C’’ mandates—in 
contrast to the ‘‘A’’ mandates—independence was not explicitly ordained 
by the Covenant; it was rather the Permanent Mandates Commission that 
assumed that independence was the goal for all mandates. 

The subtitle, rather than the title, Empire by Mandate, is descriptive of 
the book, for the reader will look in vain for any statement of wider poli- 
tical implication. Written by the former head of the Department of His- 
tory of Texas Southern University, it will be useful for those who want 
to be informed of the relations of Great Britain with the Permanent Man- 
dates Commission of the League of Nations. 

GrEorGE V. WoLFE 
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Osteuropa und der deutsche Osten. Vol. 1: Die Oder-Neisse-Linie. Eine 
voelkerrechtliche Studie. By Herbert Kraus. Kéln-Braunfeld: Ver- 
lagsgesellschaft Rudolf Mueller, 1954. pp. 48. DM. 3.80. 


This slim brochure, developed from a lecture by the Director of the In- 
ternational Law Institute at the University of Goettingen, is a represen- 
tative sample of the prodigious amount of research and publication eur- 
rently issuing from West German universities, institutes, and study groups, 
in which the tools of scholarship are used in support of national claims 
and grievances. One of the most palpably painful results of the lost war 
for Germany was the acquisition by Poland of a large slice of German 
territory apparently as compensation, at the expense of the defeated en- 
emy, for the loss of territory east of the Curzon Line to the Soviet ally. 
Professor Kraus very properly points out that Poland’s remote historical 
claims were not very serious and that at Teheran, Yalta, and Potsdam 
legal considerations played no réle whatsoever (p. 14). He nevertheless 
undertakes to discuss the transfer of the territory in the light of inter- 
national law, by posing four specific questions: (1) Is annexation or sim- 
ilar (presumably: unilateral) disposition of territory of a defeated enemy 
forbidden by international law? (2) Is a plebiscite necessary in order 
to make a transfer of territory legal? (3) Did the signers of the Atlantic 
Charter bind themselves legally to renounce territorial acquisitions, with 
or without plebiscite? (4) Did the Soviet Union, by certain unilateral meas- 
ures, violate undertakings toward her allies, particularly those made at 
the Potsdam Conference? After a rather sketchy review of the issues 
raised, the author finds to his satisfaction that the actions of the Soviet 
Union and of Poland with respect to the territories beyond the Oder-Neisse 
line violate a ban on annexation recognized by international law; that the 
same actions violate the principle of self-determination of nations; that 
they violate the Atlantic Charter; that they are an infraction of the ob- 
ligations undertaken by the Soviet Union (and Poland) as members of 
the victorious coalition. In the light of the author’s own demonstration 
of the power-political nature of the decisions affecting Germany’s bound- 
ary, it is not quite clear to this reviewer what is gained by the type of 
legal analysis offered by Professor Kraus, unless the argument serves to 
reinforce the feeling of the Germans that justice is on their side. This 
would be quite consistent with the point made at the beginning of the 
study that as long as the German people do not reconcile themselves to 
the changes, the mere fact of possession and the mere passage of time can- 
not create for Poland a valid title to the former German lands. On closer 
examination, the real source of comfort to the author seems to be the fact 
that the West has thus far declined to consider the transfer as final. An- 
other source of hope for at least some Germans, not mentioned by the 
author but frequently discussed by others, is that under certain circum- 
stances the Soviet Union, which is in a position to do so without war, might 


consider it expedient to hold out to some future German Government the 


prospect of returning the area now held by Poland. 
SaMvuEL L. SHARP 
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The Middle East: Problem Area in World Politics. By Halford L. 
Hoskins. New York: Macmillan Co., 1954. pp. vi, 312. $4.75. 


This book, dealing with the Middle East in its world setting, is intended 
not only for students of Middle Eastern affairs but also for all those in- 
terested in world affairs generally. Its author, a specialist in Middle 
Eastern as well as international affairs, has analyzed the internal factors 
and forces that produced Middle Eastern problems without ignoring their 
bearing on the larger issues resulting from the present East-West conflict. 
The book is authoritative, lucid, and clearly written, and provides meat 
for thought. It is not merely a factual exposition of events but above all 
is an interpretation of the internal tension of a region beset with clashing 
loyalties and interests, amply described in the book’s subtitle as a 
‘‘Problem Area in World Politics.”’ 

The book is arranged topically. The first chapter introduces the reader 
into the subject by an excellent summary on the historical and geograph- 
ical significance of the Middle East. It is followed by a chapter on 
Turkey, the Straits, and the ‘‘Cold War.’’ Two chapters are devoted to 
what proved to be the most controversial Middle East issue, namely, the 
Suez Canal Zone, the solution of which—as foreseen by the author—proved 
to be a compromise satisfactory to Egyptian national pride. The problems 
of the Sudan, Israel, and Iran are each treated in separate chapters. The 
impact of the Palestine war on inter-Arab politics is discussed in two 
chapters. The significance of Middle East oil is treated in two chapters; 
Point Four and technical assistance in one chapter; and the problem of 
the defense of the Middle East, its relation to NATO, and the réle of the 
Middle East in East-West conflict in two chapters. 

Dr. Hoskins paints with a broad brush, but his facts and interpretations 
could hardly be challenged. He enriches his arguments by constant ref- 
erences to the historical origin of each problem; for no other region is 
more the product—as well as the victim—of its history than the Middle 
East. The author has also made full use of his own personal experiences 
and extensive travels throughout the Middle East (his last trip, as he has 
indicated in the Preface, was made for the purpose of checking the accu- 
racy of certain facts). His two chapters on the Suez Canal, based in 
part on his British Routes to India, are masterly studies not likely to be 
superseded soon. This high standard set by Dr. Hoskins has not been 


maintained in the chapter on Iran. Nor is the chapter on Israel likely 
to satisfy all Arabs and Zionists—indeed a detached treatment can satisfy 
the extremists of neither group. The discussion on the strategy of oil and 


strategic significance of the Middle East is realistic, and the author’s advice 
for a cautious and unilateral approach to Middle East defense seems to 
be the wise course which the United States has recently decided to follow. 

If this review appears to be very favorable, it is because the present 
writer agrees with the conclusions of the author and finds no serious error 
in a level-headed study on which Dr. Hoskins is to be congratulated. 
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International Law Documents, 1952-53. U. S. Naval War College. 
Washington: Government Printing Office, 1954. pp. vi, 340. $3.00. 


The 48th volume of the series of Naval War College publications begun 
in 1894 contains a collection of texts of postwar treaties and related docu- 
ments pertaining to international co-operation in the military, economic, 
and political fields, principally with respect to Europe. It was prepared 
with the collaboration of Judge Manley O. Hudson, of Harvard Law 
School, former Associate for International Law of the Naval War College. 

The volume is divided into three sections dealing with international 
political, military and economic agreements, respectively. 

Section I on peace treaties concluded in 1951 and 1952, contains the 
texts of the Japanese Peace Treaty of September 8, 1951, two of the Bonn 
Conventions of May 26, 1952, often referred to as the ‘‘Contractual Agree- 
ments’’ with Germany, and related agreements and declarations. It in- 
cludes the texts of the Declaration of September 25, 1951, by the United 
States, France and the United Kingdom, and the exchange of notes be- 
tween the United States and Italy of December 8/21, 1951, on the lifting 
of certain restrictions and discriminations imposed upon Italy by the Peace 
Treaty of 1947. Also included is the text of the Agreement for the Settle- 
ment of Disputes arising under Article 15 (a) of the Japanese Peace Treaty 
(return of Allied property in Japan during the war), signed in Washing- 
ton on June 12, 1952. 

The conventions concluded at Bonn between the Three Powers (United 
States, Great Britain and France) and the Federal Republic of Germany 
which are reproduced in this volume comprise the Convention on Rela- 
tions, with Annexes, and the Convention on the Rights and Obligations 
of Foreign Forces and their Members in Germany, with Annexes. The 
text of the Agreement on the Tax Treatment of the Foreign Forces and 
their Members in Germany is included in the collection, along with ex- 
changes of letters regarding production of atomic weapons and civil air- 
craft. There is also included the Declaration on Berlin made by the 
Allied Kommandatura on May 26, 1952. The Bonn Conventions and notes 
not textually included are briefly summarized. 

Section II, covering defense agreements, includes the texts of the North 
Atlantic Treaty of April 4, 1949, the Treaty Constituting the European 
Defense Community (EDC) of May 27, 1952, treaties and agreements re- 
lated to these two pacts, and the Pacific area security treaties. There are 
reproduced agreements between the United States and Iceland, Denmark, 
Portugal, Spain and Greece, made pursuant to the North Atlantic Treaty, 
and the Protocol on Guarantees given by the Parties to NATO to the 
Members of the European Defense Community, as well as the Treaty be- 
tween the United Kingdom and the Member States of EDC, the Agree- 
ment of April 13, 1954, regarding Co-operation between the United King- 
dom and the EDC, and the message of the President of the United States 
of April 16, 1954, stating the United States position on the relation be- 
tween the EDC and NATO. There are also printed the additional pro- 
tocols to the EDC Treaty drawn up at Paris on March 24, 1953. 


BOOKS RECEIVED 


The documents relating to the Pacific area include the texts of the 
Mutual Defense Treaty of August 30, 1951, between the United States 
and the Philippines, the Security Treaty of September 8, 1951, between 
the United States and Japan, and the Security Treaty of September 1, 
1951, between the United States, Australia and New Zealand (ANZUS). 

The third section on European unions contains the texts of amendments 
made in 1951 to the Statute of the Council of Europe, the General Agree- 
ment on Privileges and Immunities of the Council, and the Treaty of April 
18, 1951, Constituting the European Coal and Steel Community, with re- 
lated protocols. Explanatory notes covering the Benelux Union, 1944 and 
1947, the United Nations Economic Commission for Europe, the Organi- 
zation for European Economic Co-operation, the European Payments 
Union, the Western Union (Brussels Pact of 1948), the Council of Europe, 
and the European Political Community, complete the material in this 
section. 

Each of the three sections contains an introductory note on the subject 
treated, giving the status of the documents and relevant developments 
thereon. In addition, each document reproduced is preceded by notes 
containing supplementary information on the status of the agreement 
(ratifications, effective date, etc.) and the official source of the document. 

A number of the documents presented are not in force and some of them 
have been modified by the agreements concluded at London and Paris in 
September and October, 1954. As pointed out, however, in the preface, 
by Rear Admiral Robbins, President of the Naval War College, these docu- 
ments ‘‘are nevertheless reproduced in this collection because of their 


great importance.’’ The volume is a useful and important reference book, 
showing how unified action in the international political, economic, and 
military fields may be planned and developed in the face of harsh necessity. 


ELEANOR H. Fincu 
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AMERICAN BAR ASSOCIATION JOURNAL, December, 1954 (Vol. 40, No. 12). American 
Courts in Germany: 600,000 Cases Later (pp. 1041-1045, 1101-1103), Worth B. Me- 
Cauley. 

AMERICAN JOURNAL OF COMPARATIVE Law, October, 1954 (Vol. 3, No. 4). Different 
Approaches to European Unity (pp. 502-521), A. H. Robertson; The United Nations 
Draft Conventions on Maintenance Claims (pp. 543-551), Paolo Contini. 

AMERICAN POLITICAL SCIENCE REvIEW, December, 1954 (Vol. 48, No. 4). The 
Ryukyu Islands: Pawn of the Pacific (pp. 972-998), Ralph Braibanti; The Con- 
temporary Doctrine of the Soviet State and Its Philosophical Foundations (pp. 1031- 
1057), Vernon V. Aspaturian; The Logical and the Real in Political Theory: Plato, 
Aristotle, and Marx (pp. 1058-1066), Charles N. R. MeCoy; The People of the State 
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Corradini. 
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sentials of General Average (pp. 1-21), Kotaro Fujimoto; On the Soviet Concept of 
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(pp. 89-96), Zengo Ohira. 
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England (pp. 198-209), L. J. Blom-Cooper. 
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Organisation de l’Arbitrage d’Etat (pp. 256-268), Ferdinand Boura; Procédure 
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Europa (pp. 7199-7205), Eberhard Menzel. 
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land (pp. 7-12), H. H. Ling. 

GEOGRAPHICAL REVIEW, January, 1955 (Vol. 45, No. 1). Anglo-American Trade in 
the Early Eighteenth Century (pp. 99-110), John H. Andrews. 

GEORGETOWN Law JOURNAL, November, 1954 (Vol. 43, No. 1). Judicial Versus Ad- 
ministrative Determination of Controverted Claims to United States Citizenship (pp. 
19-51), Gilbert Zimmerman; Military Law—Keefe v. Dulles (pp. 120-123), Marbeth 
A. Miller. 

Harvarp Law REVIEW, December, 1954 (Vol. 68, No. 2). The Use of Tripartite 
Boards in Labor, Commercial, and International Arbitration (pp. 293-339), Bernard 
Gold and Helmut F. Furth. 

INFORMACION JuRipIcA (Madrid), September, 1954 (No. 136). La Ley de Nacion- 
alidad (pp. 697-707), Antonio Iturmendi; Hacia la Unificacién del Derecho (pp. 709- 
727), Antonio Carro Martinez. 

, October, 1954 (No. 137). La Teoria del Estado y el Derecho Constitucional 
en el Sistema del Derecho politico como Ciencia politica (pp. 819-832), Carlos Ollero. 

, November, 1954 (No. 138). IV Congreso Internacional de Derecho Comparado 
(pp. 925-941). 
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Australia’s Continental Shelf: Legislation and Proclamations (pp. 535-575), L. F. E. 
Goldie; The Influence of Common Law and Equity on Hindu Law since 1800 (pp. 576- 
603), Alan Gledhill; Bankruptcy in English Private International Law (pp. 604-623), 
L. J. Blom-Cooper; Five European Conventions (pp. 642-644), A. H. Robertson: 
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International Sale of Goods (pp. 659-673), D. Jacobson; Silver Jubilee of the Hague 
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INTERNATIONAL LABOUR REvIEW, November, 1954 (Vol. 70, No. 5). Freedom of As- 
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363-384), J. A. Hallsworth. 
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worth. 
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Constantin Lubienski, M. N. Perera, Hermann Piinder, Daniel Reed, Henri Rolin. 

JOURNAL DU Droit INTERNATIONAL (Clunet), July-September, 1954 (Vol. 81, No. 3). 
La Nationalité des Allemands des Sudétes (pp. 625-635), W. Schitzel; L’Occupation 
pour Cause de Guerre et la Récente Jurisprudence Grecque (pp. 636-688), Georges 
Tenekides; La M. G. S., Convention Internationale pour le Transport par fer dans l’Est 
Européen (pp. 690-734), Paul M. F. Durand. 

MiIcHIGAN Law Review, November, 1954 (Vol. 53, No. 1). Revision of the United 
Nations Charter: A Study of Various Approaches (pp. 39-68), Richard F. Scott. 

OSTERREICHISCHE ZEITSCHRIFT FUR OFFENTLICHES RECHT, November, 1954 (Vol. 6, 
No. 3). Die internationalen Vertréige und die neue italienische Verfassung (pp. 285- 
302), Riecardo Monaco; Bindung an Prajudizien im Volkerrecht? (pp. 303-327), 
Peter Berger; Osterreich, die Besatzung und die Grundlagen der Volkerrechtsgemein- 
schaft (pp. 348-377), Gustav E. Kafka; Die Entwicklung des vélkerrechtlichen Vertrags- 
rechtes (pp. 378-398), Karl Zemanek; Zur Rechtsgeschichte der Fretheitsidee in Antike 
und Mittelalter (pp. 399-428), Theo Mayer-Maly. 


PrAvny Oszor, October, 1954 (Vol. 37, No. 8). Novelizdcia medzindrodného Zeleznié- 
ného prepravného prdva vo _ svetle uzneseni medzinérodnej reviznej konferencie 


moskovskej a medzindrodnych reviznych konferencit bernskych (pp. 555-597), Alexander 
Petrovsky; Odisiel zakladatel’ ceskoslovenskej nauky medzindrodného prdva (pp. 597- 
604), Jaroslav Zourek. 

, November, 1954 (Vol. 37, No. 9). Novelizdcia medzindérodného Zelezniéného 
prepravného prdva vo svetle uznesent medzindrodnej reviznej konferencie moskovskej 
a medzindrodnych reviznych konferencit bernskjch (pp. 640-664), Alexander Petrovsky. 

REVISTA DA FACULDADE DE DrREITO (Universidade de Sao Paulo), 1953 (Vol. 48). 
A personalidade juridica das sociedades mercantis no direito brasileiro (pp. 26-49), 
Waldemar Ferreira; Direito e Teoria do Estado (pp. 84-94), Miguel Reale; Estudos de 
flosofia do direito latino-americano nos Estados Unidos (pp. 97-105), Alexandre 
Augusto de Castro Correia; A ultima expressdo do pensamento de Hans Kelsen (pp. 164- 
179), Alaide Taveiros. 

REVISTA DE DERECHO y CreNciAs Po.fricas (Universidad Nacional Mayor de San 
Marcos), 1952 (Vol. 16, Nos. 1-3). Los Nuevos Rumbos del Derecho Internacional 
(pp. 357-399), Ricardo J. Alfaro; Proyecto de Estatuto de una Corte Penal Inter- 
nacional (pp. 400-409), George Maurice Morris; Desigualdad Juridica de los Estados 
en la Carta de San Francisco (pp. 410-415), Arturo Garcia Salazar; Revisién y Limi- 
tacton de los Privilegios e Inmunidades Diplomdticos (pp. 416-426), Alberto Ulloa; 
Coordinacién de los Movimientos Americano y Mundial de Codificacién (pp. 427-436), 
Manuel Felix Maurtua; El Concepto del Dominio Reservado del Estado Frente a la 
Naturaleza y Forma de las Operaciones del Banco Internacional de Reconstruccién y 
Fomento (pp. 437-445), Fernando Schwalb; Los Sistemas Regionales y la Organizacién 
Mundial de la Paz (pp. 446-473), Edwin Letts 8.; Valor de las Sentencias de Divorcio 
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Extranjeras (pp. 477-483), Eduardo Espinola; Unificacién del Derecho Privado (pp. 
484-495), Eduardo Espinola. 

REVISTA DE LA FACULTAD DE CIENCIAS JURIDICAS Y SOCIALES DE GUATEMALA, Janu- 
ary—December, 1954 (Vol. 5, No. 1.) El Caso Nottebohm (Liechtenstein vrs. Guate- 
mala) (pp. 7-55), Francisco Villagrin Kramer. 

REVISTA DE LA FACULTAD DE DERECHO DE MEXxIco, April-June, 1954 (Vol. 4, No. 14). 
Los Estados Unidos de América y los acuerdos sobre ejecucién reciproca de sentencias 
extranjeras (pp. 47-68), Kurt H. Nadelmann. 

REVISTA FACULTAD DE DERECHO (Universidad Nacional de Tucuman), 1954 (No. 11). 
El Individuo frente al Derecho Internacional Piblico (pp. 131-157), Nazareno Roneella; 
La Tradicién Argentina en Politica Internacional (pp. 183-199), Benjamin Frias 
Alurralde; Derecho Mundial (pp. 285-302), Norberto Antoni. 

REVISTA PERUANA DE DERECHO INTERNACIONAL, January-June, 1954 (Vol. 14, No. 
45). El Registro de los Tratados en las Naciones Unidas (pp. 3-13), Carlos Arevalo 
y Carrefio; Las Reservas a las Convenciones Multilaterales (pp. 14-57), Antonio 
Belaunde Moreyra; Organizacién Interna del Vaticano (pp. 58-87), José Iturriaga 
Romero; La Legislacién Diplomdtica en el Perti 1846-1953 (pp. 88-103), Pedro 
Ugarteche. 

REVUE DE Droir INTERNATIONAL, DE SCIENCES DIPLOMATIQUES ET POLITIQUES (A. 
SoTTILE), October-December, 1954 (Vol. 32, No. 4). Le Code des Crimes contre la 
Paix et la Sécurité de l’Humanité (pp. 351-360), V. Vespasien Pella; Le Juge Jackson 
et la Justice pénale internationale (pp. 361-372), Eugéne Aroneanu; L’Adattamento 
degli Ordinamenti Giuridici Interni alle Norme del Diritto Internazionale Sancito nelle 
Carte Costituzionali degli Stati (pp. 373-383), Ciro Lipartiti; Remarques sur l’efficacité 
de la Protection des Droits de l’Homme (pp. 384-392), G. A. Pordea; Manifeste dé 
Londres 1954: Propositions pour la Révision de la Charte des Nations Unies (pp. 393- 
399). 

REVUE DE Droit INTERNATIONAL POUR LE MOYEN-ORIENT, November, 1954 (Vol. 30, 
No. 2). Etude Comparée des Lois Régissant la Nationalité dans les Pays du Proche- 
Orient (pp. 241-253), T. K. Erim; Quelques Réflerions sur l’Adoption et la Con- 
clusion des Accords Multilatéraux déposés auprés du Secrétaire Général de l’Organisa- 
tion des Nations Unies (pp. 254-265), Anthony Leriche; Le Droit de Recourir a la 
Guerre d’aprés la Doctrine et la Pratique (pp. 266-303), S. Calogeropoulos Stratis; 
Le Statut Juridique de l’Office de Secours et de Travaux des Nations Unies pour les 
Réfugiés de Palestine (pp. 304-321), J.-F. Lalive. 

REVUE CRITIQUE DE Droit INTERNATIONAL PRiv£, July-September, 1954 (Vol. 43, 
No. 3). Faut-il Réviser la Convention Franco-Italienne du 3 Juin 1930 sur l’Exécution 
des Jugements? (pp. 451-476), Martha Weser; L’Activité Professionelle des Etrangers 
en France et l’Article 11 du Code Civil (pp. 477-486), Marthe Simon-Depitre; Eviste-t-il 
un Droit International Fiscal Commun? (pp. 487-528), Maxime Chrétien. 

REVUE GENERALE DE Droirt INTERNATIONAL PUBLIC, July-September, 1954 (Vol. 58, 
No. 3). Les Frontiéres de la France (pp. 345-374), Ch. Rousseau; Le Traité Israélo 
Allemand du 10 Septembre 1952 (pp. 375-398), Eli Nathan; La Souveraineté dans 
les Territoires sous Tutelle (pp. 399-437), Jean Roche; L’Affaire de l’Or Monétaire 
Albanais (pp. 438-460), Pierre A. Lalive. 

REVUE INTERNATIONALE FRANCAISE DU DROIT DES GENS, 1953 (Vol. 22). Evolution 
de l’Humanisme Juridique International vers une Conception Cosmique (pp. 5-21), 
Edouard Bornecque-Winandy; La Révision de la X* Convention de La Haye relative 
ad la Guerre sur Mer (pp. 22-44), Raoul Genet; Les vicissitudes de l’ Armée Européenne ; 
Conversations avec Moscou; Le Pool et l’Europe (pp. 45-94), R. G. D’Escouves. 

RIvIsTA DI DirItTO INTERNAZIONALE, 1954 (Vol. 37, Nos. 2-3). Considerazioni sulla 
Guerra (pp. 161-167), Gabriele Salvioli; Interpretazione del Giudice ed Interpretazioné 
di Parte del Diritto Internazionale non Scritto (pp. 168-202), Giuseppe Barile; Arbitrati 
Nazionali ed Arbitrati Esteri (pp. 203-227), Alessandro Migliazza; La Cittadinanza 
dell’attore come Criterio di Competenza Giurisdizionale nelle Relazioni Italo-Francesi 
(pp. 228-242), Tomaso Perassi: La Jurisprudence du Tribunal Administratif des Na- 
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per il Diritto Internazionale delle Nazioni Unite (pp. 299-322), Antonio Ruini; Il Con- 
siglio Nordicce (pp. 323-339), A. Maresea; La Questione dell’Oro della Banca Nazionale 
d’Albania avanti la Corte Internazionale di Giustizia (pp. 352-365); Sulla revisione 
delle Sentenze del Tribunale italiano delle Prede (pp. 371-379), Benedetto Conforti; 
Su la Natura dei Matrimoni Celebrati all’Estero in Forma Canonica (pp. 394-401), 
Francesco Durante; Contratti d’Arruolamenio su Nave Straniera Stipulati in Italia e 
Giurisdizione Italiana (pp. 407-411), Ludovico Matteo Bentivoglio. 

SOVETSKOE GOSUDARSTVO I PrRavo, 1954 (No. 3). Problemy obespecheniya bezopas- 
nosti v Evrope (Problems of guaranteeing security in Europe) (pp. 3-16), M. Sobinov; 
K itogam raboty spetsialnogo komiteta OON po opredeleniyu ponyatii agressi (A sum- 
mary of the work of the UN’s special committee on defining the concept of aggression) 
(pp. 110-114), A. Vasilev; Polskii yurist ob opredelenii agressii (A Polish jurist on 
the definition of aggression) (pp. 142-144), G. P. Zhukov. 

, 1954 (No. 4). K voprosu o gosudarstvennom dogovore s Avstriei (On the ques- 
tion of a state treaty with Austria) (pp. 81-89), V. Volgin and A. Alekseenko. 

, 1954 (No. 5). Obshcheevropeiskii dogovor o kollektivnoi bezopasnosti v Evrope 
(pp. 13-24), V. M. Shurshalov; Bonnskoe Gosudarstvo—orudie militarizma i reaktsii 
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24-33) Yu P. Uryas; Nekotorye osnovnye voprosy sovremennoi teorii mezhdunarodnogo 
prava (Some basic questions of the contemporary theory of international law) (pp. 
34-44), E. A. Korovin; Amerikanskoe tolkovanie mezhdunarodnogo prava—vyrazhenie 
mezhdunarodnogo bezzakoniya (American interpretation of international law—a reflec- 
tion of international lawlessness) (pp. 45-49), Heinrich Brandenweiser (Austria) ; Leip- 
tsigskaya Sessiya Soveta Mezhdunarodnoi Assotsiatsii Yuristov-demokratov (The Leipzig 
session of the Council of the International Association of Democratic Jurists) (pp. 98- 
100), T. Mikhailov; Interesnaya rabota Indiiskogo yurista-Mezhdunarodnika (The inter- 
esting work of an Indian international lawyer) (pp. 135-139), O. V. Bogdanov. 

SuDETEN BULLETIN, January, 1955 (Vol. 3, No. 1). Pros and Cons of German Re- 
unification (pp. 1, 12), Rudolf Lodgman von Auen; Germany and the Future (p. 3), 
Philip Dunant. 

TRANSPORT AND COMMUNICATIONS REVIEW (United Nations), April-June, 1954 (Vol. 
7, No. 2). Administrative Regulations in International Shipping (pp. 9-13), W. L. 
De Vries. 

Voks BULLETIN, September—October, 1954 (No. 88). The People Are the Makers 
of History (pp. 5-11), F. Konstantinov. 

VYAVAHARA NIRNAYA (University of Delhi), April, 1954 (Vol. 3, No. 1). IJnterna- 
tional Effects of Constitutional Restrictions (pp. 1-20), George Dahm; Some Reflections 
on Jurisprudence (pp. 21-27), Hamid Ali; Contract: A Changing Concept (pp. 28-34), 
K. Venkoba Rao; A Review of the United Nations Charter (pp. 42-105), P. N. Murty. 

WorLp AFFraiRS, Winter, 1954 (Vol. 117, No. 3). Western European Union (pp. 
99-101), Elmer Louis Kayser; Background to Cyprus (pp. 102-103), Sir Charles 
Woolley; The Inter-American System (pp. 104-105), Carlos Davila; Peace and the 
Middle East (pp. 106-108), Hurst R. Anderson; The Middle East—Forgotten Strategic 
Area (pp. 108-109), Bonner Fellers; Southeast Asia After Geneva (pp. 110-111), 
Philip W. Thayer; Interparliamentary Union Holds 43rd Conference in Old Vienna 
(pp. 112-114), Franklin Dunham. 

YALE Law JouRNAL, December, 1954 (Vol. 64, No. 2). ‘‘Renvoi’’ in the Succession 
to Tangibles: A False Issue Based on Faulty Analysis (pp. 195-220), Edwin W. Briggs. 

——, January, 1955 (Vol. 64, No. 3). The Constitutional Power of the President 
to Conclude International Agreements (pp. 345-389), Craig Mathews. 

ZEITSCHRIFT FiiR AUSLANDISCHES UND INTERNATIONALES PRIVATRECHT, December, 1954 
(Vol. 19, No. 3). Die Gesetze iiber unlauteren Wettbewerb und das Internationale Pri- 
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vatrecht (pp. 401-426), Wilhelm Wengler; Das Recht des Warenkaufs im Amerikan- 
ischen Uniform Commercial Code (pp. 427-462), Ingeborg Ruprecht; Interzonale Kol- 
lisionsnormen in der Gesetzgebung Deutschlands (pp. 462-476), Ulrich Drobnig; Die 
Rechtsprechung des Schweizer Bundesgerichts auf dem Gebiete des Privatrechts 1948- 
1951 (pp. 476-509), Ernst Brand; Gesetzegebung der Niederlande auf dem Gebiete des 
Privatrechts 1940-1953 (pp. 516-538), Georg Czapski; Die Australische Gesetzgebung 
auf dem Gebiete des Privatrechts 1939-1953 (pp. 538-553), Johannes Leyser. 

ZEITSCHRIFT FiR LUFTRECHT, October, 1954 (Vol. 3, No. 4). Die Revision des War- 
schauer Abkommens gemdss den Beschliissen des ‘‘ Legal Committee’’ der ICAO in Rio 
de Janeiro (pp. 317-330), George W. Orr; Fiir die Gross Haverei im Luftrecht (pp. 
331-334), H. Schadee. 

, January, 1955 (Vol. 4, No. 1). Die Beschliisse der Pariser Aussenminister- 
Konferenz vom 23.10.1954 und die deutsche Zivilluftfahrt (pp. 1-6), Alex Meyer; Die 
Revision des Warschauer Abkommens gemédss den Beschlussen des ‘‘ Legal Committee’’ 
der ICAO in Rio de Janeiro (pp. 7-17), George W. Orr; Die Kausalitat im Lufthaft- 
pflichtrecht (pp. 18-26), Wilhelm Weimar; Die internationale Rechtsprechung zum 
Warschauer Abkommen seit Sommer 1953 (pp. 27-33), H. J. Abraham. 


